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THE SUPREME COURT UNDER THE JUDICIARY 
ACT OF 1925 


ee May 13, 1925, the Supreme Court of the United States 
has been adjudicating under a new dispensation. To enable 
the Court to cope with the growth in its business and to con- 
serve its energies for issues appropriate to the Supreme Bench, 
Congress by the Act of February 13, 1925,’ acceded to the Court’s 
desire for drastic limitations upon its jurisdiction. Speaking on 
behalf of the Court in 1924, Mr. Justice Van Devanter reported 
to Congress that “ more than two-thirds of the cases which come 
to us under our obligatory jurisdiction — from State courts, cir- 
cuit courts of appeals, district courts, and the Court of Claims — 
result in judgments of affirmance by our court, and also a goodly 
number are ultimately dismissed for want of prosecution. This, 
we think, illustrates that the present statutes are too liberal — 
that they permit cases to come to us as of right with no benefit to 
the litigants or the public. What we learn of the cases in examin- 
ing them confirms and emphasizes this conclusion. Of course, in 
proportion as our attention is engaged with cases of that character, 
it is taken away from others which present grave questions and 
need careful consideration.” * 

The remedy proposed by the Supreme Court and adopted by 
Congress was a transference of numerous classes of cases from ob- 
ligatory review by appeal or writ of error to discretionary review 


1 43 Strat. 936, 28 U.S. C. §§ 344-50 (1926). 
2 Hearing before the Judiciary Committee, House of Representatives, on H. R. 
8206, 68th Cong. 2d Sess., Dec. 18, 1924, at 13. 
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by certiorari. It will be recalled that the Act of 1925 entirely shut 
off access to the Supreme Court as a matter of right from the Court 
of Claims, the courts of the dependencies, and the Court of Ap- 
peals of the District of Columbia.’ From the circuit courts of 
appeals review without leave was retained only in cases in which 
such a court finds a state statute in conflict with “ the Con- 
stitution, treaties, or laws of the United States.”* The Chief 
Justice enumerated not less than fourteen types of controversies 
in which a second right of appeal was thus eliminated.° Direct re- 
view by the Supreme Court was abolished as to decisions of the 
district courts, except as to five strictly confined categories of liti- 
gation: (1) suits under the Anti-trust and Interstate Commerce 
Acts; (2) suits to enjoin the enforcement of state statutes or ad- 
ministrative orders; (3) suits to enjoin orders of the Interstate 
Commerce Commission; (4) suits under the Stockyard and Pack- 
ers Act of 1921; (5) writs of error by the United States in criminal 
cases. All other litigation arising in the district courts can now 
be reviewed only by the circuit courts of appeals. Finally, the 
litigation coming as of right to the Supreme Court from the state 
courts was restricted to two classes: (1) where the validity of a 
state statute was challenged under the Federal Constitution and its 
validity sustained; (2) where a federal statute or treaty was in- 
voked and its validity denied. The 1925 Act has left the Supreme 
Court power to decide every case that could have come to it be- 
fore that Act, but under the Act only controversies in which issues 


8 It remains doubtful whether any review as of right may be had over the 
decisions of the Court of Appeals of the District of Columbia. Section 240(b) of 
the Judicial Code as amended by the Act of February 13, 1925, provides for writs 
of error and appeals from circuit courts of appeals in cases where a state statute 
has been held repugnant to the Constitution, treaties, or laws of the United States. 
43 STAT. 936, 28 U.S. C. 347(b) (1926). It may be that the Court of Appeals in a 
collateral proceeding might be called upon to determine the validity of a state 
statute. Cf. Wisconsin v. Pelican Ins. Co., 127 U. S. 265 (1888); Huntington v. 
Attrill, 146 U. S. 657 (1892). It is true that in the interpretation of other juris- 
dictional statutes the Supreme Court has held that the Court of Appeals is to be in- 
cluded within the general designation of circuit courts of appeals. Swift & Co. v. 
United States, 276 U. S. 311 (1928). But the express mention of the Court of 
Appeals in Sections 240(a) and 240(c) and its omission from Section 240(b), 
make doubtful such inclusion in the latter section. 

* Section 240(b), Cope, 28 C. 347(b) (1926). 

5 FRANKFURTER AND LANDIS, THE BusINEss OF THE SUPREME Court (1927) 
261-62. 
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of a national or at least general concern are at stake can be carried 
to the Court as of right.® For all other cases, the Act requires 
leave of the Court through individual petitions of certiorari. 


The Act has been in force for a little over three years, but its 
' effective influence has been shorter. The new era really begins 
with the 1927 term. Many cases which originated prior to the 
Judiciary Act of 1925 were disposed of during the 1925 and 1926 
terms. However, these terms reflected decisive changes. The 
last five terms cover the work of the Court under the old jurisdic- 
tion, the transition from the old to the new, and the operation of 
the new régime. A study of the 1923-1927 terms will thus afford 
a basis for a survey of tendencies under the present Act and lay 
the foundation for future comparisons. 

A similar study of the work of British or continental courts 
would base its data upon official annual judicial statistics. Unfor- 
tunately, such a system of authoritative balance sheets of the 
business of the Supreme Court has not yet been established. 
Since 1922, Mr. Ernest Knaebel, the present Reporter of the 
Court, has prepared a very summary statement of the gross items 
in the Court’s business for each term.’ And since 1875 the annual 
reports of the Attorney General of the United States give a more 
detailed analysis of the year’s business for the Supreme Court, 
and also for the lower federal courts. Neither set of figures pur- 
ports to analyze the sources of the Court’s business, the modes by 
which the cases reach the Court, the character of the litigation, 
its disposition, or the distribution of opinions and votes among 
the Justices. Until the European system of official judicial 
statistics finds its counterpart in the United States,®° any analysis 


6 In the Revised Rules of the Supreme Court of the United States, adopted on 
June 5, 1928, a new practice was inaugurated by the adoption of Rule 12. 275 
U. S. 595, 603 (1928). Within thirty days after docketing a case, counsel are re- 
quired to file a detailed statement disclosing the basis for the Supreme Court’s juris- 
diction. Opposing counsel are then permitted to file a counter statement. These 
statements are then submitted to the Court without oral argument, unless at the 
special invitation of the Court. In this way the Court hopes to avoid the waste of 
oral arguments upon the merits, where no ground of jurisdiction is established. 

7 262 U.S. 763 (1922). 

8 For the Supreme Court of New York in the First Judicial Department, 
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of the business of the Supreme Court must be based upon an 
independent investigation of the adjudged cases in the United 
States Reports.° 

We are here concerned solely with the appellate jurisdiction of 
the Court. To be sure, issues of great moment and of consider- 
able complexity arise under the Court’s original jurisdiction. But 
in volume this head of litigation is relatively meager, and in any . 
event beyond jurisdictional control by Congress.*® The Court’s 
appellate work may be broadly divided between the determina- 
tion of cases that are before the Court for adjudication and the 
disposition of petitions seeking to bring the cases before the 
Court. Again, cases for adjudication may terminate without con- 
sideration by the Court, as, for instance, by consent of counsel. 
The great bulk of cases, however, requires consideration. These 
in turn fall into two modes of adjudication: decisions with opin- 
ions, and per curiam decisions, that is, without opinion. 

Table I shows the volume of considered cases ** for the period 
under scrutiny. It will be noticed that the variations in the totals 
of such cases between 1923 and 1927 are not very significant. 
The Act of 1925 was, on the whole, not intended to contract the 
volume of annual dispositions, but to guard against the inevitable 
increase and the resulting congestion. Indeed, the Act was an 
effort by the Court to cut the coat of jurisdiction according to the 
cloth of the time and energy of the nine Justices. While the total 
dispositions remain substantially unchanged, there is a noticeable 
readjustment in the proportions between cases disposed of by 
opinion and per curiam decisions. Per curiams are largely used 
in dismissals for want of jurisdiction.’ On the other hand, some 


detailed and comprehensive statistics have, since 1914, been published annually. In 
1926 the Conference of Senior Circuit Judges appointed a committee to consider 
and report upon methods for securing and publishing appropriate statistics of the 
work of the federal courts. See Rep. Atr’y. Gen. (1926) 7. The death of Judge 
Hough, a leading member of the committee, has for a time apparently postponed 
the realization of this much needed reform. 

® The figures in the following tables differ slightly from the attorney general’s 
computations. The variations may be due to differences in classification. 

10 Marbury v. Madison, 1 Cranch 137 (U. S. 1803). 

11 The tabulation represents cases and not opinions. Several cases may be dis- 
posed of by one opinion. 

12 That dismissals for want of jurisdiction ordinarily present stereotyped situa- 
tions governed by prior decisions of the Court, is illustrated by the constant 
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TABLE I 


DISPOSITION OF CASES ON APPELLATE DOCKET 
Cases Disposed of by Full Opinion 


1923 1924 1925 ,1926 1927 Total 
Affirmed 130 4135 159 610 
Reversed 461 
Dismissed * 
Certificate 
Transferred 
Miscellaneous t 


Total 


Cases Disposed of Per Curiamt+ 


Affirmed 19 25 20 
Reversed 

Dismissed 

Certificate 

Transferred 

Miscellaneous 


Total 


Total Dispositions With Consideration 


Affirmed 149 160 179 
Reversed 96 81 
Dismissed 70 68 
Certificate 14 
Transferred 10 
Miscellaneous 3 


Total 353 344 348 


* Including petitions for certiorari dismissed by full opinion. 
+ Including partial affirmances, decisions on petitions for certiorari, on motions, 


te. 
t Excluding petitions for certiorari disposed of per curiam. 


= 240 255 268 223 214 1195 
36 28 
II 10 35 
74 73 306 
I I 7 
3 15 
I 3 
7 81 125 113 494 
144 106 738 
106 122 4096 
81 81 357 
8 7 44 
6 ° 27 
3 II 27 
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important decisions are thus disposed of on the merits, by refer- 
ence to authority.%* It is significant that in several instances the 
controlling character of prior decisions on pending litigation has 
evoked the expression of dissents in per curiams — apparently an 
innovation, due to the use of per curiams on controverted issues.** 
If the Court’s time were wholly given to the adjudication of cases 
and the preparation of opinions, the annual output of opinions 
would remain substantially the same. But if its labors also de- 
mand the prompt disposition of petitions for leave to come before 
the Court, there is a necessary deflection of the intellectual re- 
sources of the Court available for opinion writing. Therefore the 
desire and, indeed, the necessity to keep abreast of business will 
operate as a pressure to decide cases without opinions.** Thus 
we see the increase in opinions for the three terms beginning with 
1923 and their decrease for the last two terms,”* and the striking 
increase of nearly forty per cent in per curiams since the Act of 
1925. 

One other trend in the total dispositions during the last five 
terms is arresting. It will be noticed in Table I that since the Act 


of 1925 there has been a striking change in the proportion of re- 
versals to affirmances. For years prior to the 1926 term, affirm- 
ances overwhelmingly exceeded reversals. The 1926 term dis- 
closes a decided rise in reversals, and at the last term of court 
there were 122 reversals as against 106 affirmances. This result 
was to be expected. In fact, the large percentage of affirmances 
was adduced by Mr. Justice Van Devanter as evidence of the un- 


repetition of the same controlling authorities, such as Farrell v. O’Brien, 199 U. S. 89 
(1905) ; Shulthis v. McDougal, 225 U.S. 561 (1912) ; Central Land Co. v. Laidley, 
159 U.S. 103 (1895) ; Jett Bros. Distilling Co. v. City of Carrollton, 252 U. S. 1 
(1920). 

18 See, e.g., State Industrial Board of N. Y. v. Terry & Tench Co., 273 U. S. 639 
(1926), commented upon in Note (1927) 40 Harv. L. Rev. 485; Standard Oil Co. 
v. City of Lincoln, 275 U.S. 504 (1927), commented upon in Note (1928) 41 Harv. 
L. REv. 775. 

14 Murphy v. Sardell, 269 U. S. 530 (1925); Donham v. West-Nelson Mfg. 
Co., 273 U.S. 657 (1927). 

15 Of the significance of opinions in the development of English law, Edmund 
Burke said: “‘To give judgment privately is to put an end to reports; and to put 
an end to reports is to put an end to the law of England.” Quoted in MaITLanp, 
ENGLisH LAw AND THE RENAISSANCE (1901) 78, 0.50; 1 SELECT Essays In ANGLO- 
AmERrIcAN Lecat History (1907) 193. 

16 Compare also the figures given in Table VII, infra pp. 16-17. 
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due liberality in the right of review prior to the Act of 1925. That 
legislation attempted, in part, to shut off types of litigation pre- 
sumably unworthy of review by the Supreme Court. Since such 
litigation can now come to the Court only by permission, the prob- 
ability is enhanced that cases on the docket present more doubtful 
issues than characterized the litigation prior to the present Judi- 
ciary Act. 

A large proportion of these reversals, as disclosed by Table II, 
arises in cases coming from the circuit courts of appeals. Thus, 
for the 1923 term, in reviews of circuit courts of appeals decisions, 
there were 43 affirmances and 36 reversals compared with 29 
affirmances and 72 reversals for the 1927 term. The Judiciary 
Act of 1925 made those courts the ultimate tribunals of review 
for the vast bulk of litigation arising in the federal courts. 
Further review by the Supreme Court was limited to cases of ex- 
ceptional importance. Only in one class of cases, nominally neg- 
ligible, was review as of right retained; the review in the re- 
mainder was subjected to specific leave of the Court. Certiorari is 
thus the normal method by which cases from the circuit courts of 
appeals reach the Supreme Court. Among the grounds for grant- 


ing certiorari, as formulated by the Supreme Court in its Rules, is 
the probability of error in the decisions of the circuit courts of 
appeals in the light of the applicable local or general law." Prior 


17 Revised Rules of the Supreme Court of the United States, Rule 38, § 5(b); 
275 U.S. 595, 624 (1928). In cases where the issue does not concern the applicable 
local or general law but raises a problem of federal law, the scope of review upon 
certiorari to the circuit courts of appeals should be limited to federal questions. 
Where the case comes from a circuit court of appeals as a matter of right, the Su- 
preme Court under the provisions of Section 240(b) of the Judicial Code is “ re- 
stricted to an examination and decision of the Federal questions presented in the 
case.” 43 STAT. 939 (1925), 28 U.S. C. § 347(b) (1926). It is difficult to justify a 
broader review where the same type of case comes from the same court by certiorari. 
The wise restriction imposed upon reviews by right should be extended to reviews by 
grace. In some instances the Supreme Court in granting certiorari has limited itself 
to the consideration of constitutional questions raised by the case. Olmstead v. 
United States, 48 Sup. Ct. 207 (U. S. 1928). Mr. Justice Stone, speaking for a 
minority, contended that the effect of the order was simply to limit the scope of 
argument, but did not restrain the Court from a consideration of any question pre- 
sented by the record, inasmuch as the scope of review by certiorari was specifically 
stated by Section 240(a) of the Judicial Code to be the same as if the case “ had 
been brought . . . by unrestricted writ of error or appeal.” 48 Sup. Ct. 564, 576 
(U. S. 1928). 
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TABLE II 


CouRTS FROM WHICH CaAsEsS CAME 


1923 1924 1925 1926 Total 
District Courts 102 78 98 
Affirmed 48 
Reversed 18 
Dismissed 


Transferred 


Circuit Courts oF APPEALS 
Affirmed 
Reversed 
Dismissed 
Certificate 


Miscellaneous 


HicHEst STATE Courts 
Affirmed 
Reversed 
Dismissed 
Miscellaneous 


Court oF APPEALS, DISTRICT 
oF CoLUMBIA 


Affirmed 
Reversed 
Dismissed 


i 

103 82 83 83 119 70 

36 31 25 38 72 202 

15 6 7 4 oo 

5 9 9 7 7 37 

4 3 I 6 14 

94 119 100 124 160 597 

18 28 26 27 33-132 

5 4 26 4 I 40 

q 3 6 I 5 2 17 
° 5 I 2 ° 8 
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TABLE II (continued) 


1923 1924 1925 1026 1927 Total 
Certificate I I 2 


Miscellaneous I fe) ° I 2 


Court or CLAIMS 
Affirmed 
Reversed 
Dismissed 


Miscellaneous 


- Court or Customs APPEALS 
Affirmed 
Reversed 
Dismissed 


PHILIPPINE SUPREME CouURT 
Affirmed 
Reversed 
Dismissed 


Miscellaneous 


Total 


9 
3 6 13 6 8 36 . 
I 3 4 
fe) I fe) fe) I 2 
1 0 2 3 3 9 
I 2 2 5 
317 353 344 348 327 1689 
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to 1925, cases dependent on certiorari had to compete unduly with 
the extensive obligatory jurisdiction, the disposition of which 
operated as a practical restriction upon the Court’s opportunities 
to exercise its discretionary corrective powers over the decisions 
of the circuit courts of appeals. Now that the Court has been 
relieved of the burden of litigation which heretofore came to it as 
of right, but ought never to have been there at all, it is freer to 
exercise its discretionary authority over the business of the circuit 
courts of appeals. 

The expectation of reducing litigation from courts over which 
there ought not to be review as of right in the Supreme Court has 
been realized. The most marked decrease is in reviews of the 
district courts. The Court of Claims and the Court of Appeals of 
the District of Columbia also show a notable falling off. The de- 
crease in litigation from these sources wrought by the Act of 1925 
is far greater than the figures disclose. That Act not only secured 
a considerable decrease, but forestalled a considerable increase in 
Supreme Court litigation. 

By the Act of 1925 the Supreme Court sought for itself a selec- 
tive jurisdiction. The legislation which it obtained is a notable 
application of the principle of individualization in the exercise of 
appellate review. From this aspect the effect of the Act of 1925 
is already decisive. 


TABLE II 


EXTENT OF DISCRETIONARY REVIEW 
1923 1924 1925 1926 1927 Total 
Obligatory Jurisdiction 246 290 282 260 166 1244 


Discretionary Jurisdiction 71 63 62 88 1161 445 
Total 317 353 344 348 327 1689 


Obligatory Jurisdiction 80.8% 82.1% 81.5% 74.7% 50.8% 
Discretionary Jurisdiction 19.2% 17.9% 18.5% 25.3% 49.2% 


For the three terms preceding the Act, as shown in Table III, 
eighty per cent of the cases came to the Court as a matter of 
course, regardless of the Court’s judgment as to the seriousness 
of the questions at issue. In less than twenty per cent did the 
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Court exercise discretion in assuming jurisdiction. The 1926 
term already shows a drop in the obligatory jurisdiction to less 
than seventy-five per cent, and at the last term, the Court’s 
business was almost evenly divided between its obligatory and 
discretionary jurisdiction. The analysis made in Table IV indi- 
cates that this enlargement of the use of certiorari is most opera- 
tive in the Supreme Court’s review of the labors of the circuit 
courts of appeals. Review as of right arises mainly in cases com- 
ing from the state courts, and these courts are likely to continue 
as the chief feeders of the Supreme Court’s obligatory jurisdiction. 

The future administration of the Court’s business thus largely 
turns on certioraris. The number increased, as will be seen from 
Table V, from 389 in the 1923 term to 587 in the last term. Peti- 
tions for certiorari are disposed of without argument or opinions. 
But, as we have been authoritatively told, all the members of the 
Court make independent examination of these petitions, the un- 
derlying records, and supporting briefs preliminary to their dispo- 
sition after deliberation by the full Court.** Petitions for cer- 
tiorari will steadily increase. This means a growing absorption 
of the Court’s time not in the adjudication of cases and the writing 
of opinions, but in determining whether cases should be adjudi- 
cated. How heavy the drain is likely to become is indicated by 
the action taken by the Court at the beginning of the present term. 
On October 1, the Chief Justice announced that since the close of 
the last term 244 petitions had been filed. Much time had al- 
ready been devoted to them by members of the Court during the 
vacation, but in order that the accumulation might be disposed of 
“in the early days of this term,” the Court set aside the entire 
first week of the term “ for the consideration of the pending peti- 
tions for certiorari.” *® Here then are the seeds of competition 
between the task of deciding cases and the necessity of disposing 
of petitions for certiorari. 

Undoubtedly, the 1925 Act has relieved the Court of some need- 
less burdens for the more effective discharge of its great duties. 
No less true is it that the enlargement of the area of discretionary 


18 See Mr. Justice Van Devanter in Hearing before a Subcommittee of the Com- 
mittee on the Judiciary, U. S. Senate, 68th Cong. 1st Sess., on S. 2060 and S. 2061, 
Feb. 2, 1924, at 29. 

19 N. Y. Times, Oct. 2, 1928, at 53. 
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TABLE IV 


oF ARRIVAL 
1923 1924 1925 1926 


1927 Total 


19) 288 


District Courts 
100 


Appeal 
Error 16 38 22 23 I 


Crrcuit Courts oF APPEALS 


Appeal 
Error 
Certiorari 
Certificate 


HicuHest STATE Courts 


Appeal 
Error 
Certiorari 


Court oF APPEALS, DiIsTRICT 
oF COLUMBIA 


Appeal 
Error 
Certiorari 
Certificate 


Court oF CLAIMS 


Appeal 
Error 
Certiorari 


Court or Customs APPEALS 
Certiorari 


PHILIPPINE SUPREME COURT 
Certiorari 


Total 


12 
7 
27 20 31 13 2 93 
18 10 10 2 44 
53 42 108-295 
5 10 9 8 II 43 
° 2 2 
77. +100 75 108 123 483 
17 19 25 16 35 «12 
5 8 26 7 ° 46 
4 2 2 9 
° I I 2 4 8 
I 4 ° I I 7 
18 33 52 20 5 128 
I fe) I 
fe) I 7 9 17 
$17 353 344 38 9327 1689 
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TABLE V 
PETITIONS FOR CERTIORARI * 
1923 1924 1925 1926 1927 Total 
Granted 63 98 117 449 
Denied 352 423 458 1992 
Quashed I 


Denied for Failure to File in 
Time 4 


Denied on Motion 
Dismissed per Stipulation 


Dismissed for Failure to 
Prosecute 


Dismissed Pursuant to Rules 
of Court 


Denied for Lack of Jurisdic- 
tion 


Dismissed on Authorities 
Cited 


Revocation of Prior Grant 
of Writ re) 


Stricken from Files fe) re) 
Total 389 434 


TABLE VI 


APPELLATE BusINESS FINALLY DisPosEpD OF 


1923 1924 1925 1926 1927 Total 
Cases Disposed of with Con- 
sideration 317 353 «3440S 3348 3327 «1689 


Cases Disposed of without 
Consideration 37 58 71 67 32 ©6265 


Petitions for Certiorari De- 
nied and Dismissed 320 371 437 469 ©6485 2082 


Total 674 782 852 884 844 4036 


* Exclusive of writs of error treated as petitions for certiorart under the provi- 
sions of the Act of Feb. 13, 1925, of petitions for certiorari disposed of by full opin- 
ion of the court, and of petitions for certiorari granted to enable reversal of a case 
without consideration. The disposition of these petitions has been excluded from 
a table in order to prevent duplication in the statistics relating to the disposition 
of cases. 
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jurisdiction opened the door to new difficulties. Certioraris have 
_ been granted sparingly enough — 102 out of 587 petitions is a fair 
index to the present law of probabilities governing this exercise 
of the Supreme Court’s discretion. The greater the denials the 
less the load of adjudication. This is one way of relief. But the 
whole operation of the device of certiorari will be seriously affected 
if selection is determined not by the intrinsic importance of legal 
issues but by the arbitrary exactions of the size of the docket. 
Again, increase in petitions for certioraris may suggest other 
methods for their disposition than the present collective delibera- 
tion by the Court. It is inconceivable that the Court itself will 
ever accede to such a departure from the traditional habits of its 
judicial process. The Court, we may be confident, will not dimin- 
ish the greatest source of its strength. But one thing is clear. If 
the present scope of the jurisdiction of the federal courts contin- 
ues,”° a steady increase in the present volume of litigation at 
Washington must be expected. Before long the dockets of the 
Supreme Court will again show signs of congestion, and the con- 
ditions under which the Court does business will once more call for 
relief. 

Thus far the 1925 Act has enabled the Court to gain upon its 
arrears. Not for a hundred years has the Court reached for argu- 
ment on the regular calendar cases docketed during the term. 
Last term it achieved this dispatch in its business.** When the 
Court rose last June only 190 cases were undisposed of as against 
295 at the close of the preceding term.” This has recently led 
Mr. Justice Stone to express the hope that “ by the end of another 
term the Court may be able to hear cases on their merits as soon 
after they are docketed as counsel are prepared to present 


20 See Frankfurter, Distribution of Judicial Power between United States and 
State Courts (1928) 13 Corn. L. Q. 499. 

21 The Supreme Court has demonstrated that the expedition of criminal ap- 
peals—so important an element in the efficacy of criminal justice — is largely 
within the control of courts. By its order of June 1, 1926, it advanced of its own 
motion the criminal cases on its docket and set them for hearing at the earliest 
opportunity. (1925) Sup. Cr. J. 326. The automatic advancing of criminal cases 
upon the Court docket is now its established practice and they are promptly dis- 
posed of. 

22 Stone, Fifty Years’ Work of the United States Supreme Court (1928) 14 
A. B. A. J. 428, 435. 
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them.” * The vindication of this hope will depend on the volume 
of business that may in the future arise in the lower federal courts, 
upon the stream of certioraris, and the extent to which non-federal 
questions will remain open for review before the Supreme Court.” 

A survey of the Court’s work makes abundantly clear that 
opinions only in part tell the story of its labors. Nevertheless, 
the most enduring and interesting activity of the Court is ex- 
pressed through its opinions. Having noted a diminution in the 
number of adjudicated cases since the Act of 1925, we are pre- 
pared to find a decrease in opinions. Their distribution among 
the members of the Court is happily not determined by a mechani- 
cal rule in their assignment, as is the case in some state courts. 
Here again considerations of individualization are operative. 
The complexity and bulk of the record, specialized equipment in 
certain fields of the law, and the burden of judicial administration 
are all factors which determine the nature and the volume of cases 
assigned to individual Justices and account for the differences set 
forth in Table VII in the number of opinions rendered by mem- 
bers of the Court. 

The expression of dissents began with the first opinion of the 
Court,”* and its practice may well be characterized as one of the 
settled traditions of the Court. Dissenting opinions have been 
among the most important influences in the development of our 
constitutional law.** Dissents prevent undue or premature gen- © 
eralizations of specific instances into rigid doctrine. The more 
constitutional adjudications turn upon judgment upon social and 
economic data, the more will they provoke differences of opinion 
among members of the Court. The last five terms reflect a rise in 
dissents and an increase in their expression. Dissents entail as 


23 Ibid. 

24 See supra note 12. 

25 Georgia v. Braislford, 2 Dall. 402 (U.S. 1792), 2 Dall. 415 (U. S. 1793). 

26 See Hucues, THE SupREME Court oF THE UNITED STATES (1928) 67-70. 
“T am of the opinion,” wrote Mr. Justice Story, in Briscoe v. Bank of Kentucky, 
11 Pet. 257, 350 (U. S. 1837), “ that upon Constitutional questions, the public have 
a right to know the opinion of every judge who dissents from the opinion of the 
court, and the reasons of his dissent.” In Rhode Island v. Massachusetts, 12 Pet. 
657, 752 (U.S. 1838), Chief Justice Taney wrote: “ It has, I find, been the uniform 
practice in this Court, for the justices who differed from the Court on meee 
questions, to express their dissent.” 
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TABLE VII 


DISTRIBUTION OF OPINIONS 
Opinions of the Court 
1923 1924 1925 1927 Total 
Taft 35 , 159 
McKenna 17 21 
Holmes 27 130 
Van Devanter 21 68 
McReynolds 17 II5 
Brandeis 130 
Sutherland 98 
Butler 118 
Sanford 102 
Stone 86 


Total 1027 


Concurring Opinions 
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* Including the opinion of four Justices in a divided court. 
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TABLE VII (continued) 
1923 1924 1925 1926 


Total Opinions Delivered 
36 
19 
28 
22 


20 


It 


227 245 


Dissenting Votes 


5 


ie] 
47 
+ Including one “ opinion dubitante.” 


1927 Total 
25 


17 
5 I 2 8 
I I 3 5 
° fe) I I 
° ° I 3 5 9 
| 13 13 11 21 31 89 
. a3... the 
28 
8 69 . 
= 40 25 27 25 137 
30 32 29 34 34 159 
27 29 17 22 IO 105 
25 25 26 23 25 124 
20 24 20 17 22-103 
° fe) = 22 35 30 98 
2202S 227) 208 
4 I 5 
7 2 3 tot 20 42 | 
2 2 I 2 fe) 7 
13 12 II II 10 57 : 
13 6 | 
2 8 4 8 7 29 
3 3 I 9 5 21 
2 3 3 3 7 18 
16 30 
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much labor as majority opinions. They constitute a burden in 
addition to the average quota of opinions written by the indi- 
vidual Justice. A wise determination of the Court’s jurisdiction 
ought to assure its members ample time for adequate expression 
of dissents, no less than for careful preparation of the Court’s 
opinions. 


2 


The history of the Supreme Court since the Civil War shows a 
steady atrophy of ordinary private litigation and growing pre- 
occupation by the Court with public law. In freeing the Court 
for litigation of national and public importance, the Act of 1925 
furthered that tendency. When the Act of 1925 was passed, 
common law controversies constituted about five per cent of the 
Court’s business,” and Table VIII indicates that the amount of 
common law litigation appears to be stabilizing at that ratio. Al- 
. though the increased réle played by certiorari has greatly en- 
larged the Court’s power of preventing cases without a real public 
' interest from reaching it, in several instances during the last term 
the Court assumed jurisdiction in cases where a public or general 
interest is hardly discernible. Special mention may be made of 
several cases under the Federal Employers’ Liability Act present- 
ing unique circumstances for decision rather than occasions for 
the formulation of general rules.** 

Issues of public law, then, constitute the stuff of Supreme Court 
litigation. But the conflicts which they engender are due far less 
to differences over abstract principles than to disagreements in 
the application of recognized doctrine to the complex problems of 
modern industrial society. Differences of degree become more 
and more the vital differences. And a perception of these differ- 
ences depends on familiarity with social and economic details and 
an understanding of their significance. What led the Supreme 
Court to sustain the Packers and Stockyards Act of 1921 was not 
any technical interpretation of the Commerce Clause but a vivid 


27 FRANKFURTER AND LANDIS, Op. cit. supra note 5, at 306. 
28 E.g., Atlantic Coast Line R. R. v. Southwell, 275 U. S. 64 (1927) ; Missouri 
Pac. R. R. v. Aeby, 275 U.S. 426 (1928); Gulf, M. & N. R. R. v. Wells, 275 U. S. 
455 (1928) ; Toledo, St. Louis & Western R. R. v. Allen, 276 U. S. 165 (1928). See 
also Book Review (1928) 28 Cox. L. Rev. 516, n.4. 
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realization of the réle played by the stockyards “ as great national 
public utilities to promote the flow of commerce from the ranges 
and farms of the West to the consumers in the East.” *® And so 
again, Congress was justified in the novel provisions for the re- 
capture of railroad earnings not by any abstruse legal dialectic 
but by due regard to the concrete consideration of railroad eco- 
nomics which the experience of the World War wrote into the 
Transportation Act of 1920.°° Explicitly or implicitly, considera- 
tions of a like nature determine judgment upon legislation affect- 
ing economic enterprise through direct limitations upon the con- 
duct of business or its indirect control through taxation. And this 
is true whether the controversies involve the determination of 
state powers under the Fourteenth Amendment or the eternal ad- 
justments of authority under the Commerce Clause between the 
Federal Government and the states. In passing upon zoning 
laws, in sanctioning or disallowing “ yellow dog contracts,” in 
formulating the bases for rate fixing, the process of adjudication 
necessarily implies judgment upon the economic and social con- 
siderations from which such policies derive. The validity of 
the judgment made will therefore depend upon the adequacy 
and relevance of the extra-legal data upon which it ultimately 
rests. ; 

A technique which will assure the effective presentation of these 
determining issues of fact becomes thus a matter of crucial impor- 
tance in the administration of American public law. Since these 
adjudications turn so largely on the particularities of fact in indi- 
vidual cases, the specific circumstances should be established de- 
cisively by the record before the Court and not be shrouded in 
ambiguity or left to speculation. Otherwise, the Court will be 
driven to hypothetical judgments and moot decisions. Adherence 
to the traditional considerations against intruding into contro- 
versies regarding political power, whether as between the different 
departments of the Federal Government or as between the Federal 
Government and the states, becomes the more vital since the de- 
marcation of power may depend upon minor variations of fact in 
individual cases. Unless adequate provision be made for the 


29 Stafford v. Wallace, 258 U. S. 495, 516 (1922). 
30 Dayton-Goose Creek Ry. v. United States, 263 U.S. 456 (1924). 
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TABLE VIII 


SuBJECT MATTER OF OPINIONS 


1923 1924 1925 1926 1927 Total 
Admiralty 6 8 7 12 44 


Antitrust Laws 5 2 13 I 28 


Bankruptcy 9 9 I 7 36 


Bill of Rights (other than 
Due Process) 


Commerce Clause 


1. Constitutionality of Fed- 
eral Regulation 


2. Constitutionality of State 
Regulation 


3. Construction of Federal 
Regulation 


a. General 
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Liability Act 
Common Law Topics 


Construction of Miscellaneous 
Statutes 


1. Federal 
2. State 


3. Territorial 
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TABLE VIII (continued) 
1923 1924 1925 1926 
Due Process 


1. Regulation of Economic 
Enterprise 


2. Relating to Procedure 


3. Relating to Liberties of 
the Individual Citizen 


Impairment of Contract 


Indians 


International Law 


Jurisdiction, Practice and Pro- 
cedure 


1. Supreme Court 
2. Inferior Courts 


Land Laws 
Patents and Trademarks 
Separation of Powers 


Suits Against Government in 
Contract 


Suits by States 


Taxation 
1. Federal 
2. State 
3. Territorial 


Total 


1927 Total 


21 
| 
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3 I 4 I 
3 4 7 I 
2 3 6 5 ° 16 
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6 8 3 3 
Io I 4 4 4 23 
I I 6 . 
9 19 19 13 20 80 
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I fe) fe) fe) fe) I 
212 209 199 174 1026 
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ascertainment of these controlling details, issues of gravest public 
concern may be determined in violation of the root principle of 
American constitutional theory, to wit, that the Supreme Court 
decides cases and does not announce abstract policy. 

The dependence on fact in modern Supreme Court litigation was 
strikingly illustrated in two cases at the last term of the Court.** 
They involved perplexing problems of control over motor bus 
lines. Abstractly, the legal questions concerned limitations im- 
posed by the Commerce Clause upon the state’s power to regulate 
traffic and promote safety, but the decision turned on the particu- 
lar traffic conditions and transportation facilities in the city of 
Hammond, Indiana. The record in these cases, however, failed to 
furnish the necessary light upon these decisive circumstances. 
In this state of the record, the Supreme Court found itself unable 
to decide the legal questions argued before it, and remanded the 
cases to the lower court for determination of the facts essential to 
their decision: 


“These questions have not, so far as appears, been considered by 
either of the lower courts. The facts essential to their determination 
have not been found by either court. And the evidence in the record is 
not of such a character that findings could now be made with confidence. 
The answer denied many of the material allegations of the bill. The 
evidence consists of the pleadings and affidavits. The pleadings are 
confusing. The affidavits are silent as to some facts of legal signifi- 
cance; lack definiteness as to some matters; and present serious con- 
flicts on issues of facts that may be decisive. For aught that appears, 
the lower courts may have differed in their decisions solely because they 
differed as to conclusions of fact. Before any of the questions sug- 
gested, which are both novel and of far reaching importance, are passed 
upon by this Court, the facts essential to their decision should be defi- 
nitely found by the lower courts upon adequate evidence.” *? 


The Hammond cases indicate forcibly the burden cast upon the 
Court in searching the record for proof of facts underlying legal 
issues. The Supreme Court should be free from such tasks. 
Lower courts ought to be required to report findings of those facts 
which determine Supreme Court decisions. Such findings are 


81 Hammond v. Schappi Bus Line, Inc., 275 U. S. 164 (1927); Hammond v. 
Farina Bus Line & Co., 275 U.S. 173 (1927). 
82 Hammond v. Schappi Bus Line, Inc., 275 U. S. 164, 171 (1927). 
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demanded by the whole range of public law litigation — the review 
of rate regulation, the respective fields of control over interstate 
commerce, the various instances of state legislation challenged 
under the Fourteenth Amendment. It is not for the Supreme 
Court to disentangle confused testimony, nor for a Court charged 
with keeping our constitutional system in equilibrium to pass upon 
disputation over evidence. The credibility of witnesses, the recon- 
ciliation of conflicting testimony, the proof of economic data, and 
the reliability of experts are problems with which, as a rule, the 
Supreme Court ought not to be inflicted.** Carefully framed find- 
ings by the lower courts should serve as the foundation for review, 
leaving for the Supreme Court the ascertainment of principles 
governing authenticated facts, the accommodation between con- 
flicting principles, and the adaptation of old principles to new 
situations. The mechanism for review of decisions of the Court of 
Claims and of common law actions tried without a jury should 
be generally adapted to cases coming from the federal courts, 
whether arising in equity or at law.** 

The Supreme Court is equally dependent upon the thoroughness 
with which issues are sifted and explored before they reach the 
Court. In this process, the opinions below play an important 
rdle. They compel analysis and formulation of the issues in a 
controversy, sharpen responsibility in adjudication, and advise 
litigants and the appellate court of the factors that control deci- 
sion. Only by such a process is the controversy adequately 
focussed for the consideration of the Supreme Court. Opinions 
by the lower courts are therefore indispensable for the adequate 
exercise by the Supreme Court of its reviewing function. With- 
out them, as the Supreme Court has remarked on several occa- 
sions during the last two terms,** “ the appellate court is denied 
an important aid in the consideration of the case; and the defeated 
party is often unable to determine whether the case presents a 
question worthy of consideration by the appellate court. Thus, 


38 FRANKFURTER AND LANDIS, op. cit. supra note 5, at 290. 

84 Td. at 291, notes 134-35. 

35 Cleveland, etc. Ry. v. United States, 275 U.S. 404, 414 (1928) ; Virginian Ry. 
v. United States, 272 U. S. 658, 674 (1926). Cf. Lawrence v. St. Louis-San Fran- 
cisco Ry., 274 U. S. 588 (1927); Arkansas R. R. Comm. v. Chicago, R. I. & Pac. 
R. R., 274 U. S. 597 (1927) ; Hammond v. Schappi Bus Line Co., Inc., 275 U. S. 
164 (1927); Hammond v. Farina Bus Line & Co., 275 U. S. 173 (1927). 
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both the litigants and this court are subjected to unnecessary 
labor.” ** 

Furthermore, as the questions coming before the Court are 
“ rooted in history and in the social and economic development of 
the nation,” *’ the Court requires aid from counsel for a full pres- 
entation of the issues in the light of their political and social 
history.** The determination of the scope of the President’s 
power of removal, in the famous Myers case, compelled an in- 
vestigation into practices and opinions since the foundation of our 
government.*® The constitutionality of legislation such as the 
New Jersey Employment Agency Act, considered at the last term 
of Court, cannot fairly be determined without regard to the volu- 
minous data set forth in Mr. Justice Stone’s dissenting opin- 
ion.*° Their ascertainment, however, involves laborious research 
which counsel should supply. If the task of independent inquiry 
is left to the Court, only in relatively few cases will time permit its 
adequate pursuit. There is thus real danger that constitutional 
adjudications will be determined by abstractions or jejune gen- 
eralizations on obsolete data. No longer does the Supreme Court 
possess a specialized bar of constitutional lawyers. But the char- 
acter of its business requires a bar fully equipped to deal with the 
social and economic implications of the issues presented by mod- 
ern Supreme Court litigation. 


3 


Judiciary acts have always required clarification through litiga- 
tion, and the Act of 1925 has not proved an exception. The Su- 
preme Court has been called upon to remove doubts and resolve 
ambiguities. In so doing it has determined the ambit of its 
jurisdiction, and thereby influenced the volume of its future liti- 
gation. In four cases ** the Court construed the amendment to 


86 Cleveland, etc. Ry. v. United States, 275 U.S. 404, 414 (1928). 

87 Stone, supra note 22, at 435. 

88 FRANKFURTER AND LANDIS, Op. cit. supra note 5, at 312-17. 

39 Myers v. United States, 272 U.S. 52 (1926). 

40 Ribnik v. McBride, 48 Sup. Ct. 545, 548-52 (U. S. 1928). 

41 Ex parte Buder, 271 U. S. 461 (1926); Moore v. Fidelity & Deposit Co., 
272 U.S. 317 (1926) ; Smith v. Wilson, 273 U. S. 388 (1927); Board of Pub. Util. 
Comm’rs v. Middlesex Water Co., 275 U. S. 483 (1927). 
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Section 266 of the Judicial Code,** whereby the provision for a 
hearing before three judges in suits for an interlocutory injunction 
against the enforcement of state statutes or administrative orders 
was extended to apply “ to the final hearing in such suit in the dis- 
trict court; and a direct appeal to the Supreme Court may be 
taken from a final decree granting or denying a permanent injunc- 
tion in such suits.”” The Court had to decide “ whether the phrase 
‘such suit ’ was intended to refer only to a suit in which a pre- 
liminary injunction had in fact been sought or to a suit in which 
an application for such an interlocutory injunction might have 
been but in fact was not made.” “* In deciding that the Act did 
not “ extend the application of the section with respect to the re- 
quirement of three judges or the right of direct appeal to any case 
in which an interlocutory injunction is not sought,” the Court 
placed reliance on the fact that “the general purpose of the Act 
of February 13, 1925, was to relieve this Court by restricting the 
right to a review by it.” “* 

These four decisions indicated that the Supreme Court would, 
when free to do so, deny obligatory jurisdiction. But in King 
Manufacturing Co. v. City Council of Augusta *° it rejected an 
opportunity for realizing this purpose by a restrictive interpreta- 
tion, which, as the minority forcibly contended, was supported 
by history and precedent. Prior to the Act of 1925, Section 237 
of the Judicial Code allowed review on writ of error of judgments 
of state courts 
“‘ where is drawn in question the validity of a statute of, or an authority 
exercised under any State, on the ground of their being repugnant to 
the Constitutions, treaties, or laws of the United States, and the de- 
cision is in favor of their validity. . . .” *° 


That Act struck from this section the words “or an authority 
exercised under any State.” In the King case the challenge was 
to the validity of a city ordinance, and the question before the 
Court was whether such a case could come to the Court as a 
matter of right or only by grace through certiorari. More spe- 
cifically, the Court had to determine whether a city ordinance 
was included in the phrase “ statute of any State.” In holding 


42 Now 28 U. S. C. § 380 (1926). 
43 Smith v. Wilson, 273 U. S. 388, 390 (1927). 44 Ibid. 
45 48 Sup. Ct. 489 (U.S. 1928). 48 Act of Sept. 6, 1916, § 2, 39 Star. 726. 
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that it was, the Court has opened the door to obligatory review in 
every case involving an attack upon an ordinance from the thou- 
sand municipalities throughout the country. The dissenting opin- 
ion of Mr. Justice Brandeis persuasively maintained that prior to 
the Act of 1925 the Court founded its jurisdiction in such cases 
on the fact that a municipal ordinance was “ an authority exercised 
under any State,” and not on the identification of such subordinate 
law making with a “statute of any State.” The elimination of 
“an authority exercised under any State” in 1925 as a basis for 
obligatory jurisdiction transferred reviews affecting city ordi- 
nances to discretionary jurisdiction. And the dissenting opinion 
thus stated the reasons of policy that justified withdrawal of the 
right to review in such cases: 


“‘ When it is borne in mind that the severe limitations upon the right 
of review by this court imposed by the act of 1925 were made solely be- 
cause the increase of the court’s business compelled, the reasons why 
Congress should have taken away the right to a review by writ of error 
to the highest court of a state in cases involving the validity of ordi- 
nances, while leaving unaffected the right in cases involving the validity 
of statutes, becomes clear. There are only 48 states. In 1920 there 
were 924 municipalities in the United States of more than 8,000 inhabi- 
tants. The validity of ordinances of even smaller municipalities had 
come to this court for adjudication. The increasingly complex condi- 
tions of urban life have led, as this court noted in Village of Euclid v. 
Ambler Realty Co. 272 U. S. 365, 386, 387, 47 S. Ct. 114, 71 L. Ed. 
303, to a corresponding increase in municipal police legislation. Re- 
cently, two classes of municipal ordinances, new in character — those 
relating to zoning and those relating to motor vehicles — had become 
the subject of many controversies. The constitutionality of these ordi- 
nances can rarely be determined simply by applying a general rule. The 
court must consider the effect of the ordinance as applied. As the 
validity of the particular ordinance depends ordinarily. upon special 
facts, these must be examined whenever there is jurisdiction. Dahnke- 
Walker Milling Co. v. Bondurant, 257 U. S. 282, 42 S. Ct. 106, 66 L. 
Ed. 239. Though no burdensome factual inquiry is involved, the con- 
troversy may often be of trifling significance, as in the case at bar. 
Thus, persuasive reasons existed why Congress should have denied, in 
1925, review by writ of error in cases which involved only the validity 
of a municipal ordinance.” ** 


47 King Mfg. Co. v. City Council of Augusta, 48 Sup. Ct. 489, 499 (U.S. 1928). 
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Three weeks later, in Ex parte Collins,** the Court had before 
it a cognate question of jurisdiction. It was called upon to decide 
whether a suit to enjoin the enforcement of a municipal ordinance 
is one to restrain “the enforcement . . . of any statute of a 
State” within the meaning of Section 266 of the Judicial Code. 
The Court unanimously held that the phrase applied only to the 
enforcement of a statute within the conventional meaning of the 
term, that is, an enactment of the state legislature. 

The two decisions in combination create a further jurisdictional 
problem for the Court. Review in a case like Ex parte Collins 
cannot be taken directly from the district court to the Supreme 
Court inasmuch as it does not involve “ a statute of a State.” But 
after an adverse decision by a circuit court of appeals it may ap- 
parently be reviewed as a matter of right by the Supreme Court as 
a case “where is drawn in question the validity of a statute of 
any State . . . and the decision is against its validity.” *® For 
it is hardly conceivable that a municipal ordinance is a “ statute 
of any State” within section 237(b) but not a “statute of any 
State ” under section 240(b) of the same Act.*° 

A final change affecting the jurisdiction of the Supreme Court 
remains to be noticed. Professing to simplify the appellate pro- 
cedure of the Supreme Court, Congress by Act of January 31, 
1928," abolished writs of error except in cases coming from the 
state courts. On April 26, 1928, this Act had to be amended.” 
The history of the original enactment and its amendment ought to 
serve as a warning on how not to legislate. Here was a reversal of 
methods of review which had prevailed since 1789. One would 
suppose that the reasons for such change would be clearly defined 
and the consequences of the change thoroughly explored. The 
fact is that the origin and the purposes of the Act of January 31, 
1928, are shrouded in confusion and its implications appear 
hardly to have been canvassed. Apparently the Act had its ori- 


#8 48 Sup. Ct. 585 (U. S. 1928). 

49 Section 240(b), Jupicrat Cope, 28 U.S. C. 347(b) (1926). 

50 The language in Section 240(b), which was a Senate amendment to the 
Judges’ Bill, was obviously taken from that employed in Section 237(b). 

51 28 U.S.C. A. §§ 861(a), 861(b) (1928). See (1928) 41 Harv. L. Rev. 673. 

52 28 U.S. C. A. § 861(b) (1928). 

53 The full history of the Act is set forth in (1928) 41 Harv. L. Rev. 673. 
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gin with the American Bar Association. That body in 1921 pro- 
posed legislation with a view to eliminating the mishaps due to 
pursuing the wrong method of review in the Supreme Court.™ 
The evil, however, had previously been remedied by allowing writs 
of error and appeals to serve interchangeably and to permit a writ 
of error to be treated as a petition for certiorari.°° But the Ameri- 
can Bar Association continued to urge’ legislation which, in sub- 
stance, had been achieved. In passing the Act of January 31, 
1928, Congress registered what it believed to be the desire of the 
American Bar Association on a technical matter and exercised 
practically no independent judgment. It overlooked, too, its 
own legislation of 1922 and 1925. Not only was the new legisla- 
tion redundant and empty; it was mischievous.” For no safe- 
guards were provided in granting an appeal, no provision made 
against its abuse, and the usual conditions governing its allowance 
were neglected. Plainly, the Supreme Court could have had 
nothing to do with the promotion of this legislation. But the 
Court promptly became aware of its difficulties and urged upon 


54 46 A. B. A. Rep. (1921) 387-88, 396. “In 1922 a bill passed the Senate 
similar to the one enacted, except that amendments were adopted omitting 
the proviso as to state courts, and inserting a provision for security as under the 
former practice with writs of error. 62 Conc. Rec. 12, 298. The bill in one or the 
other of these forms was recommended each year thereafter by the American Bar 
Association. 47 A. B. A. Rep. (1922) 356; 48 ibid. (1923) 332, 336; 49 ibid. 
(1924) 341; 50 ibid. (1925) 409-10; 51 ibid. (1926) 430; 52 ibid. (1927) 308.” 
(1928) 41 Harv. L. Rev. 673. 

55 Act of Sept. 6, 1916, 39 Stat. 726-27; Act of Feb. 13, 1925, 43 STAT. 936-37. 

56 The bill passed both Houses of Congress without debate. See (1928) 41 
Harv. L. Rev. 673. 

57 Referring to the effect of the Act of Jan. 31, 1928, Mr. Graham from the 
committee said: “It would appear, and an instance of it has already transpired, 
that this section would create such a loose method of practice with regard to cases 
in which the writ of error is abolished that there is great necessity for remedial 
legislation limiting the freedom with which appeals can be taken and restoring 
those safeguards which surrounded the granting of the writ of error and protected 
it from abuse.” H.R. Rep. No. 1071, 7oth Cong. 1st Sess., Mar. 28, 1928. 

58 Section 2 of the Act provided “that the review of judgments of State 
courts of last resort shall be petitioned for and allowed in the same form as now 
provided by law for writs of error to such courts.” It is significant of the slip- 
shod method in which this Act and the amendatory Act were hurried through 
Congress that the report of the Judiciary Committee of the House of Representa- 
tives in recommending the passage of the amendatory Act, purports to quote Sec- 
tion 2 of the earlier Act, but its quotation omits any reference to this proviso. No 
reference to it can be found in the debates in either house. Jbid. 
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Congress their correction.” By the Act of April 26, 1928 the pro- 
tective provisions governing review prior to the abolition of writs 
of error were restored. 

The total effect of this legislation is that the writ of error has 
ceased to be one of the descriptions of review by the Supreme 
Court, and the term “appeal” is now applicable to what was 
heretofore either appeal or writ of error, but as a matter of sub- 
stance the scope of review remains unaltered.°° Though reviews 
will indiscriminately be called appeals, a differentiation must still 
be enforced by the Supreme Court between those cases which 
were traditionally reviewable by appeal and those traditionally 
reviewable by writ of error. In the former, facts were open for 
review, but not in the latter. That important distinction survives 
the simplification of nomenclature. 

Felix Frankfurter. 
James M. Landis. 


Harvarp Law ScHooL. 


59 “The chief justice and another member of the court” appeared before the 
Judiciary Committee of the House of Representatives and “ approved of the 
amendment.” Ibid. 

6° Following the passage of these Acts, the Supreme Court on June 5, 1928, re- 
vised its rules of practice. It substituted the expression “ appeal,” “ appellant,” 
and “ appellee ” wherever the former rules used the terms “ writ of error,” “ plain- 
tiff in error,” and “ defendant in error.” By Rule 46 it specifically stated that ap- 
peals in equity were not affected by the recent legislation but were governed by the 
statutes-formerly in force. It confirmed the fact that the change effected by this 
legislation was simply a change in nomenclature, by requiring a petition, its accom- 
paniment by an assignment of error, its allowance by the appropriate judge or 
justice, and the taking of adequate security, the traditional incidents in the allow- 
ance of a writ of error. 275 U. S. 595, 630 (1928). 
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POWER OF LIFE TENANT OR REMAINDERMAN 
TO EXTINGUISH OTHER INTERESTS 
BY JUDICIAL PROCESS 


HE title of this study represents the usual compromise be- 
tween comprehensiveness of description and brevity of ex- 
pression.’ The problem for discussion is this: To what extent is 
it within the power of the owner of a possessory interest in land, 
present or future, to extinguish through judicial process other 
possessory interests, present or future? The “ extinguishment ” 
of an interest in land involves merely the abrogation of those legal 
relations in respect to particular land which constitute the “ inter- 
est.” ? The only interests which can be extinguished through the 
judicial processes herein discussed are such as can be compensated 
for by the creation of substitutional interests in the proceeds of 
sale. In the case of certain non-possessory interests, typified by 
the easement and the profit, it is not possible to create such equiva- 
lent interests, and they cannot, therefore, be destroyed upon a 
sale.® 
_ From an early date in the history of English law, a cotenant has 
had the power to convert the cotenancy into interests in severalty 


1 Insofar as the title utilizes the terms “life tenant ” and “ remainderman,” it 
is too narrow, as the problem proposed for discussion includes also the situations of 
life tenant and reversioner, owner of the fee and executory devisee or grantee, and 
certain other cases involving present possessory and future possessory interests in 
the same land. Insofar as it refers to extinguishment by judicial process of “ other 
interests,” it is too broad, as the only interests whose extinguishment can be ef- 
fected are those of possessory character. 

2 For definitions of “legal relation ” and “ interest,” see Corbin, Legal Analysis 
and Terminology (1919) 29 YALE L. J. 163, 164, 173. 

8 An interesting analogy is found in the English Real Property Act of 1925 
(15 Gro. V, c. 20). Under that act one to whom land is granted for life becomes 
legal owner in fee simple, and the future interests are equitable only. The legal 
owner in fee has power to sell the land free from these future interests, and by 
way of compensation, equivalent interests are created in the fund arising from the 
sale. But because such interests as equitable easements and restrictive covenants 
cannot thus be provided for, provision is made for their registration, and their 
preservation from destruction upon sale of the land when so registered. See the 
writer’s article, “ Legal” and “ Equitable” Interests in Land under the English 
Legislation of 1925 (1926) 40 Harv. L. REv. 248, 275-76. 
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through the action of partition. The coparcener had his writ of 
partition at common law, while the joint tenant and the tenant in 
common acquired their power through statutes in the reign of 
Henry VIII. The history of the common law actions, and their 
displacement by the equitable remedy, has been related by Free- 
man in his well known work on Cotenancy and Partition* This 
power of the cotenant to procure through judicial process an inter- 
est in severalty is recognized in the statutory law of all our Ameri- 
can states. The inconvenience, annoyance, and loss which would 
be suffered for want of such power are obvious upon slight reflec- 
tion. An owner who is entitled to exclusive possession of no por- 
tion of the land embraced within his ownership, can secure no sub- 
stantial enjoyment in the absence of unanimity of desire among 
the co-owners, and will feel little incentive to improve the land.° 
Not merely the personal advantage of the cotenant, but also the 
public welfare, demands that the courts effect the creation of inter- 
ests in severalty, in order that each owner may obtain the maxi- 
mum of enjoyment, and that improvement of the land may not be 
retarded to the injury of society. 

The original relief administered by the courts consisted in 
actual division of the land into parts, and the allotment to each 
cotenant of a part of appropriate size,° due consideration being 
given to the quantum of his interest and to the relative quality of 
the part assigned to him.’ Only in comparatively recent years 
have the courts exercised a power to sell the land in cases where 
actual division was not possible without prejudice to some of the 
parties.*° There is less difference between these two methods of 
procedure than would at first appear.® If the land is divided 
among the cotenants, as to each part thus separated the interests 


4 FREEMAN, COTENANCY AND PartTITION (2d ed. 1886) c. 19. See also 1 WasH- 
BURN, REAL Property (6th ed. 1902) 567-72. 

5 See the preamble to the statute, 31 Hen. VIII, c. 1 (1539), quoted in FREE- 
MAN, Op. cit. supra note 4, § 421; see also § 540. 

6 FREEMAN, Op. cit. supra note 4, §§ 422, 516, 522; 1 TrrFANY, REAL PROPERTY 
(2d ed. 1920) 720. 

7 FREEMAN, op. cit. supra note 4, § 522; 2 Story, Equity JurisPRUDENCE (14th 
ed. 1928) §§ 886-87. 

8 In England this exercise of power dates from the Partition Act of 1868 (31 & 
32 Vict. c. 40). In America there were much earlier statutes. See FREEMAN, op. 
cit. supra note 4, §§ 536-37. 

® Cf. Richardson v. Monson, 23 Conn. 94 (1854). 
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of all cotenants except one are extinguished. Whether any par- 
ticular tenant assents to this destruction of his interest in a par- 
ticular part is immaterial; he must take the part allotted to him 
regardless of how much he might prefer some other part. He 
acquires an exclusive interest in a particular part by way of com- 
pensation for extinguishment of his joint or common interest in 
other parts. If, on the other hand, it appears impossible to make 
a fair division of the land, and a sale is ordered, then the interests 
of all cotenants in all parts of the land are extinguished. In lieu 
thereof a new interest is created in favor of each in the fund arising 
from the sale. Each acquires an interest in such fund, correspond- 
ing as nearly as possible to the interest formerly had in the land.*° 

But “ cotenancy,” as heretofore described, is not the only situa- 
tion which may exist in which two or more persons have at the 
same time interests in the same piece of land. It is well under- 
stood that there may be successive interests or estates, entitled in 
possession one after the other. If there be a life tenant and a 
remainderman in fee, each has a present interest in the land. The 
proof of this assertion is found in the power of either to maintain 
actions for the protection of his interest during the existence of 
the life estate.** We usually speak of a remainder as a “ future ” 
interest, but it has often been pointed out that this form of expres- 
sion has reference merely to the fact that the remainderman is not 
entitled to possession until a future date — the time of termina- 
tion of the life estate.** While the life tenant is entitled to exclu- 
sive possession during the existence of his estate, he is not 
privileged to make any use of the land he may choose. He is 
restricted in his privileges of user by the rules of waste developed 
in the courts of common law and of equity. Because of peculiar 
conditions, land is sometimes practically valueless to a life ten- 
ant.** After a city has extended itself around agricultural land, 
that land is likely to decline in agricultural value. Yet a life 
tenant usually will not feel justified in expending the money re- 


10 See FREEMAN, Op. cit. supra note 4, § 549. 
11 E.g., actions for waste. See 1 TrFFaNy, op. cit. supra note 6, at 950, 984-85. 
12 Dicsy, History oF REAL Property (sth ed. 1897) 259; 1 TIFFANY, op. cit. 
supra note 6, 467n. 

18 See, e.g., Hale v. Hale, 146 Ill. 227, 33 N. E. 858 (1893) ; Garrison v. Hecker, 
128 Mich. 539, 87 N. W. 642 (1901) ; Melms v. Pabst Brewing Co., 104 Wis. 7, 79 
N. W. 738 (1899). 
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quired to adapt it to urban uses,’* and may even be liable to an 
action if he should do so.*° The situation of the life tenant may 
present some problems as perplexing as any which ever arose 
among cotenants quarreling over the present possession. Should 
it be within the power of the courts, in certain cases at least, to 
order a sale of the land and the transfer of all interests to a fund, 
in much the same manner as in partition by sale and distribution 
of the proceeds? 

There can be little doubt that there is a clearly discernible and 
growing tendency to give to this question an affirmative answer. 
Since 1882 the life tenant in England has had the power to convey 
the fee simple by observing certain requirements. This power has 
been enlarged by the Settled Land Act of 1925.*° Because life 
tenancies are not so common in America and because land is rela- 
tively less valuable, we have heard less concerning the desirability 
of the life tenant’s having such a power. Yet statutes giving such 
power are not infrequently found in the legislation of our Ameri- 
can states,’ and in some instances equity has afforded relief even 
in the absence of statute. It is the purpose of this paper to dis- 
cuss the extent of the powers which thus have been, or constitu- 
tionally may be, created in the life tenant. For a proper under- 
standing of the subject it is necessary to consider carefully the 
legal philosophy which has justified statutes providing for parti- 
tion among cotenants, and the precise scope of the power of a 
cotenant to procure this judicial process. 


14 The life tenant could obtain repayment of his invested principal only from 
the increased income yielded by the land in its improved state. 

15 Probably the only remedy in the case of ameliorating waste is an action at 
law for nominal damages. Doherty v. Allman, 3 App. Cas. 709 (1878). But the 
mere possibility of an action is more or less of a deterrent to improvement. 

16 See Schnebly, supra note 3, at 253, 264-69. 

17 A recent illustration of this kind of legislation is found in the amendment to 
the California Code of Civil Procedure, § 752, adopted last year. See Cal. Stat. & 
Amend. to Codes (1927) c. 755. As amended this section now reads: “... when 
real property is subject to a life estate with remainder over, an action may be 
brought . . . by the life tenant, for a partition thereof according to the respective 
rights of the persons interested therein, and for a sale of such property . . . if it 
appears that a partition can not be made without great prejudice to the owners.” 
The language omitted refers to partition among cotenants. See note 18, infra. 
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THE ParTITION STATUTES 


There are six fact situations which may be examined with refer- 
ence to the application of the ordinary partition statute. By the 
phrase “ ordinary partition statute,” the writer means to describe 
the statutes, existing in all of our states, which provide that a 
“ cotenant ” shall have power to procure through judicial process 
either actual division of the land held in cotenancy, or else a sale 
thereof with division of the proceeds according to the respective 
interests of the parties.* The six situations referred to may be 
briefly designated as follows: 


(1) Where A and B own equal undivided interests in fee, and 
both are entitled to present possession. 

(2) Where A owns an undivided half in fee with right to pres- 
ent possession, with a life estate in an undivided half in B, and a 
remainder in fee in an undivided half in C. 

(3) Where A owns an undivided half in fee with right to 
present possession, with a life estate in an undivided half in B, 
and a remainder in fee in an undivided half in A. 

(4) Where A owns a life estate in the whole of the land, and B 
has the remainder in the whole. 

(5) Where A and B hold as cotenants in equal undivided shares 
for life or lives, with remainder in fee to C, or to C and D as 
cotenants. 

(6) Where A owns the whole for life, and A and B own the re- 
mainder in fee in equal undivided shares. 


It will be perceived that in all these situations except the first 
there is a life tenancy with remainder. In some instances the life 
estate extends to the whole of the land, while in others it exists in 
an undivided share only. No discussion of the problem stated at 


18 The California statute on partition as it stood before the amendment men- 
tioned supra note 17, was typical. It read: “ When several co-tenants own real 
property as joint tenants, or tenants in common, in which one or more of them 
_ have an estate of inheritance, or for life or lives, or for years, an action may be 
brought by one or more of such persons for a partition thereof . . . and for a sale 
of such property . . . if it appears that a partition cannot be made without great 
prejudice to the owners.” Caz. Cope or Civ. Proc. (Deering, Supp. 1919) § 752. 
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the beginning of this article would be entirely intelligible or com- 
plete without some consideration of all these various situations, 
some of which present cases for “ partition” in the ordinary sig- 
nificance of that word,*® while others do not. 


I. Undivided Shares in Fee in Possession 


Little need be said concerning this situation, for it is the simplest 
case for partition, and one in which partition may everywhere be 
had with the same general effect. If A and B own in fee simple 
equal shares as joint tenants, tenants in common, or coparceners, 
and both are entitled to present possession, they may have parti- 
tion by actual division if that is practicable, or otherwise a sale of 
the land with division of the proceeds.”® The result is the same 
irrespective of the number of the cotenants,”* or of the relative size 
of their shares.** Thus, if A owns an undivided two-thirds in fee 
in possession, and B and C each own an undivided one-sixth in 
fee in possession, there may be a division or a sale. The fact that 
there are executory limitations over as to some shares does not 
prevent partition.” Thus there may be partition though all the 
shares are subject to divestiture on death under twenty-one years 
of age. Ifasale is necessary, it is made subject to such executory 
interests.** 


19 The word “ partition” is quite appropriate to describe the judicial process 
consisting of actual division of land into parts and allotment of the same among 
cotenants. It is less appropriate to the case of a judicial sale with a more or less 
complete division of the proceeds among cotenants. It does not seem at all appro- 
priate to the cases to be discussed hereafter, in which there is no cotenancy, and 
very often no division of the proceeds of sale. 

20 Contaldi v. Errichetti, 79 Conn. 273, 64 Atl. 211 (1906); Kinkead v. Max- 
well, 75 Kan. 50, 88 Pac. 523 (1907) ; Simpson v. Wallace, 83 N. C. 477 (1880). 

21 Deshong v. Deshong, 186 Pa. 227, 40 Atl. 402 (1898) ; Hoxie v. Ellis, 4 R. I. 
123 (1856). 

22 Ericson v. Martin, 144 Ky. 289, 138 S. W. 262 (1911) ; Black v. Washington, 
65 Miss. 60, 3 So. 140 (1887). For a case in which the interests of the cotenants 
were particularly unequal, and depended as to quantum upon extrinsic facts, see 
Agar v. Fairfax, 17 Ves. 533 (1811). 

28 Askins v. Merritt, 254 Ill. 92, 98 N. E. 256 (1912); Pitzer v. Morrison, 272 
Ill. 291, r11 N. E. 1017 (1916). 

24 Ibid. Compare the situation discussed under subtitle V, injra. 
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II. Undivided Half in Fee in Possession in A, Life Estate 
in an Undivided Half in B, and Remainder in Fee 
in an Undivided Half in C 


The simplest case of this class is stated in the subtitle above. 
The situation may, however, be much more complex than this, as 
where more parties are involved, with undivided shares of unequal 
quantum, and perhaps several life estates in different undivided 
shares. The statute of 32 Hen. VIII, c. 32 * expressly provided 
that a cotenant having an estate for life or years should have par- 
tition against the other cotenants, whether they held for life, or 
years, or in fee. Since that time there has been no dispute as to 
the right of a tenant for life or years to have partition effective dur- 
ing the continuance of his estate.*” There has been, however, dis- 
agreement on the question whether he may have a judgment or 
decree binding those in reversion or remainder after him. Quite 
clearly he could not have in an action at law in England.” It has 
been asserted that the English courts of chancery bound the future 
interests as well as those in possession.*® There are decisions in 
which such an effect is clearly assumed, although perhaps not 
decided.*° 

In a few states in this country the power of the life tenant to 
obtain a decree binding the future interests has at one time or 
another been denied.** But in the great majority of jurisdictions 


25 Enacted in 1540. 26 FREEMAN, Op. cit. supra note 4, § 421. E 

27 Wills v. Slade, 6 Ves. 498 (1801); Baring v. Nash, 1 V. & B. 551 (1813); 
Hobson v. Sherwood, 4 Beav. 184 (1841); Lalor v. Lalor, 9 Ont. Pr. 455 (1883) ; 
Eversole v. Combs, 130 Ky. 82, 112 S. W. 1132 (1908) ; Cowden v. Cairns, 28 Mo. 
471 (1859); Tilton v. Vail, 42 Hun 638 (N. Y. 1886). Clearly an owner in fee of 
an undivided share may have partition against a life tenant with similar effect. 
Johnson v. Brown, 74 Kan. 346, 86 Pac. 503 (1906); Black v. Washington, supra 
note 22; Field v. Leiter, 16 Wyo. 1, 90 Pac. 378, 92 Pac. 622 (1907). 

28 FREEMAN, Op. cit. supra note 4, §§ 439, 440, 455; 4 Pomeroy, Equity Juris- 
PRUDENCE (4th ed. 1919) $$ 1386, 2128. See a discussion of the inferences to be 
drawn on this point from the early English statutes, in Stevens v. Enders, 13 
N. J.L. 271, 286 (1833). 

29 See Hunnewell v. Taylor, 6 Cush. 472, 475 (Mass. 1850) ; Stanbury v. Ingle- 
hart, 20 D. C. 134, 148 (1891); 4 Pomeroy, op. cit. supra note 28, §§ 1387, 2128; 
BisPHAM, PRINCIPLEs OF Equity (8th ed. 1909) § 489. 

80 Gaskell v. Gaskell, 6 Sim. 643 (1836) ; Lord Brook v. Lord & Lady Hertford, 
2 P. Wms. 518 (1728) ; Wills v. Slade, 6 Ves. 498 (1801). But see Baring v. Nash, 
1 V. & B. 551, 557 (1813). 

81 This was formerly the law in New Jersey. Stevens v. Enders, 13 N. J. L. 
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he has this power.** This result is consistent with that reached in 
cases where the plaintiff has an undivided interest in fee. He 
should have permanent partition even though there be a life estate 
in an undivided share.** Otherwise, any cotenant could deprive 
the other of permanent partition by making a conveyance of his 
share for a life.** A rule which will necessitate a new partition at 
the termination of the life estate should be avoided if possible, 
because of the expense of a second action, and because nothing 
less than permanent partition will be fair to the owners of shares 
in fee,*° who will wish to make improvements upon the tracts al- 


271, 286 (1833). But it has been changed by statute. N. J. Comp. Srat. (1911) 
3905; Campbell v. Cole, 71 N. J. Eq. 327, 64 Atl. 461 (1906), 73 N. J. Eq. 384, 67 
Atl. 1052 (1906). See a discussion of the New Jersey legislation in Roarty v. 
Smith, 53 N. J. Eq. 253, 256, 31 Atl. 1031, 1032 (1895). In Mississippi partition 
seems still limited to the duration of the particular estate. Muss. ANN. CopE 
(Hemingway, 1927) § 3035; Lawson v. Bonner, 88 Miss. 235, 40 So. 488 (1906). 
Likewise, in Rhode Island. R. I. Gen. Laws (1923) § 5814. In Massachusetts a 
tenant for life may have permanent partition in the discretion of the court. Mass. 
Gen. Laws (1921) c. 241, §1. The provisioris in the statutes of Arizona and Texas 
that no partition shall “ prejudice” those in reversion or remainder would seem 
to limit partition to the duration of the particular estate. Ariz. C1v. CopE (1913) 
§ 1583; Trex. Rev. Civ. Stat. (1925) § 6089. See also Field v. Leiter, supra note 
27, at 34-45, 90 Pac. at 385-89. Cf. Traversy v. Bell, 195 Iowa 1243, 193 N. W. 
439 (1923); Metcalfe v. Miller, 96 Mich. 459, 56 N. W. 16 (1893). 

82 Gayle v. Johnston, 80 Ala. 395 (1885); Shaw v. Beers, 84 Ind. 528 (1882) ; 
Sparks v. Clay, 185 Mo. 393, 84 S. W. 40 (1904) ; Nitz v. Widman, 106 Neb. 736, 
184 N. W. 172 (1921) ; Diament v. Lore, 31 N. J. L. 220 (1865) ; Tilton v. Vail, 42 
Hun 638 (N. Y. 1886); Springs v. Scott, 132 N. C. 549, 44 S. E. 116 (1903); 
McEachern v. Gilchrist, 75 N. C. 196 (1876); Holmes v. Fulton, 193 Pa. 270, 44 
Atl. 426 (1899); Morris v. Morris, 45 Tex. Civ. App. 60, 99 S. W. 872 (1907) ; 
Carneal v. Lynch, 91 Va. 114, 20 S. E. 959 (1895). Cf. Lewis v. Dunlap, 214 Ala. 
577, 108 So. 517 (1926). 

33 The following cases so hold: Letcher v. Allen, 180 Ala. 254, 60 So. 828 
(1913) ; McQueen v. Turner, 91 Ala. 273, 8 So. 863 (1890) ; Hill v. Sangamon Loan 
Co., 302 Ill. 33, 134 N. E. 112 (1922) ; Tower v. Tower, 141 Ind. 223, 40 N. E. 747 
(1894) ; Cammack v. Allen, 199 Ky. 268, 250 S. W. 963 (1923); Turley v. Turley, 
193 Ky. 151, 235 S. W. 18 (1921); Tolson v. Bryan, 130 Md. 338, 110 Atl. 366 
(1917); Taylor v. Blake, 109 Mass. 513 (1872); Byars v. Howe, 311 Mo. 14, 276 
S. W. 43 (1925) ; Campbell v. Cole, supra note 31; Brevoort v. Brevoort, 70 N. Y. 
136 (1877); Overman v. Tate, 114 N. C. 571, 19 S. E. 706 (1894) ; McDonald v. 
McDonald, 256 Pa. 304, 100 Atl. 867 (1917); Varn v. Varn, 32 S. C. 77, 10 S. E. 
829 (1889) ; Freeman v. Freeman, 9 Heisk. 301 (Tenn. 1872); Easly v. Easly, 78 
Wash. 505, 139 Pac. 200 (1914). 

84 Cf. Tolson v. Bryan, supra note 33. 

85 Betz v. Farling, 274 Ill. 107, 113 N. E. 40 (1916); Cammack v. .Allen, 
Brevoort v. Brevoort, both supra note 33. 
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lotted to them.** These last reasons justify permanent partition 
equally well when the plaintiff has only a life estate in an undivided 
share. It will be a rare case where the cotenants in fee in posses- 
sion will prefer a temporary partition. There is nothing in the 
statutes which makes it difficult to include the future interests in 
the partition. It is true that the statutes usually read in terms of 
cotenancy; but the owner of an undivided interest in fee in pos- 
session is a cotenant, not only with the life tenant of an undivided 
share, but also with the remainderman of that share.*’ The life 
estate and the future interest together make up the share which is 
held in cotenancy with the owners of shares in fee in possession.** 

It is often contended that the purpose of the statutes of parti- 
tion was to eliminate the inconvenience, discomfort, and injury re- 
sulting from the common possession in cotenancies, and that 
therefore the statutes can have no application to persons not en- 
titled to possession.*® No doubt this was the primary object of 
the statutes, but once it is admitted that a partition must be had, it 
would seem that there is sufficient reason for making a permanent 
one, even though it involves binding interests not entitled to pres- 
ent possession. A partition by actual division is not likely to turn 
out disadvantageously to the interest in remainder. If a sale is 
necessary, the future interest may lose the benefit of an increase 
in value during the existence of the life estate, but on the other 
hand, it is distinctly prejudicial to the life tenant to make a tem- 
porary partition by selling only interests for his life. The balance 
of convenience, therefore, seems in favor of a permanent partition. 

The judgment in partition will bind not only those owners of 
future interests who are parties to the action, but also certain 
other persons in whom contingent interests may subsequently vest, 
including persons not im esse, provided the rules of equity in re- 
spect to representation are complied with.*° These rules require 


36 Turley v. Turley, supra note 33. 87 Byars v. Howe, supra note 33. 

88 See Baring v. Nash, 1 V. & B. 551, 554 (1813). 

89 See Stevens v. Enders, 13 N. J. L. 271, 286 (1833). Compare the arguments 
of the court in Striker v. Mott, 2 Paige 387, 388 (N. Y. 1831), and in Hunnewell v. 
Taylor, 6 Cush. 472, 475 (Mass. 1850). 

40 See cases cited infra note 41. But future interests are not bound by repre- 
sentation unless the complaint describes them and manifests a purpose to procure 
partition against them. Holmes v. Woods, 168 Pa. 530, 32 Atl. 54 (1895) ; FREE- 
MAN, Op. cit. supra note 4, § 482. 
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that there be parties to the action whose interest in the proceeding 
is substantially the same as that of the persons said to be “ repre- 
sented,” so that there is reasonable probability that all considera- 
tions of advantage and disadvantage to the persons “ represented ” 
will be argued to the court.** Frequently express provision is 
made in the statute for binding future interests of unborn and 
unascertained persons.*? 

Generally the owner of a future interest in an undivided share 
cannot compel a partition against the interests in possession.** 


This construction of the partition acts is not surprising in view of . 


the fact that the dominant purpose of such legislation was to re- 


41 y FREEMAN, JUDGMENTS (5th ed. 1925) § 435; Mead v. Mitchell, 17 N. Y. 
210 (1858). Where there is a future interest limited to a class, present members of 
the class will usually represent those who may subsequently become members. 
Letcher v. Allen, Brevoort v. Brevoort, Freeman v. Freeman, al! supra note 33; 
Betz v. Farling, supra note 35; Cooney v. Walton, 151 Ga. 195, 106 S. E. 167 
(1920) ; Coquillard v. Coquillard, 62 Ind. App. 489, 113 N. E. 481 (1916); Mead 
v. Mitchell, supra; Yancey’s Case, 124 N. C. 151, 32 S. E. 491 (1899); Carneal v. 
Lynch, supra note 32; FREEMAN, op. cit. supra note 4, § 436. A contrary common 
law rule in Maryland has been changed by statute. See Downin v. Sprecher, 35 Md. 
474, 482 (1871) (petition for sale); Mp. Ann. Cope (Bagby, 1924) art. 16, § 243. 
For the rule in North Carolina prior to the statute found in N. C. Cons. Stat. ANN. 
(1919) $1744, see: Ex parte Dodd, 62 N. C. 97 (1867); Williams v. Hassell, 74 
N. C. 434 (1876); Springs v. Scott, supra note 32. 

Persons to whom the first estate of inheritance is limited will usually represent 
those to whom a subsequent interest is given. Mead v. Mitchell, supra; Brevoort 
v. Brevoort, supra note 33; Ex parte Dodd, supra; Goff v. Renick, 156 Ky. 588, 
161 S. W. 983 (1913) ; Bofil v. Fisher, 3 Rich. Eq. 1 (S. C. 1850). 

A life tenant will usually represent the future interests limited after his life 
estate. Hill v. Sangamon Loan Co., supra note 33; Sparks v. Clay, supra note 32; 
Ridley v. Halliday, 106 Tenn. 607, 61 S. W. 1025 (1901). The common law rule 
was contrary in Maryland and North Carolina, but has been changed by statute. 
See references to these states supra. 

A trustee will usually represent unborn or remote beneficiaries. Springs v. 
Scott, supra note 32; Overman v. Tate, supra note 33. 

42 See, e.g., N. Y. C. P. A. (1921) § 1033; Mass. Gen. Laws (1921) ¢. 241, 
§§ 9, 18; R. I. Gen. Laws (1923) §§ 5830-31; Cat. Cope or Civ. Proc. (Deering, 
1923) § 766. Where a statute provides for a description of contingent interests 
whose owners cannot be named, it is easy to infer an intention to make the judg- 
ment conclusive as to such interests. See Inu. Rev. Strat. (Cahill, 1927) c. 106, 
par. 7; Betz v. Farling, supra note 35, at 113, 113 N. E. at 43; N. J. Come. Start. 
(1911) 3905; Sparks v. Clay, supra note 32, at 409, 84 S. W. at 44. 


43 Schori v. Stevens, 62 Ind. 441 (1878) ; Simmons v. MacAdaras,.6 Mo. App. 
297 (1878); Sullivan v. Sullivan, 66 N. Y. 37 (1876); Harding v. Craft, 21 App. 


Div. 139, 47 N. Y. Supp. 450 (1897); Nichols v. Nichols, 28 Vt. 228 (1856); 
Merritt v. Hughes, 36 W. Va. 356, 15 S. E. 56 (1892). 
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lieve from the inconveniences of a common possession.“ If those 
entitled to present possession are satisfied with the existing condi- 
tion of affairs, courts generally see no reason for allowing a re- 
mainderman to compel partition. A partition by means of sale 
always involves the possible loss to the remaindermen of an in- 
crease in value of the land during the period of the life estate.*® 
For the benefit of those entitled to present possession, it may be 
reasonable enough to compel them to incur this risk, but it is more 
doubtful whether one remainderman should have the power to 
force the risk upon another. In spite of this consideration, a few 
decisions may be found allowing partition to the remainderman.*® 
In one case the result was clearly due to the express provision of a 
statute applying to one particular situation.*’ Especial stress is 
put upon these cases declaring remaindermen to have the power 
under discussion, for they illustrate the length to which courts 
have gone in recognizing in one person the power to extinguish 
through judicial process another’s interest in land. 

Where actual division is effected, any future interests in an un- 
divided share attach to such part of the land as it allotted to the 


life tenant of the particular share. It is not proper to evaluate the 
life estate in the undivided share and assign in fee to the owner 
thereof a portion of the land equal to the ascertained value.** 
This would be severing the life estate from the future interest. 
When a sale is necessary, however, many jurisdictions permit pay- 
ment of a gross sum to the life tenant of an undivided part.*® This 


44 See cases supra note 39. 

45 Sullivan v. Sullivan, Nichols v. Nichols, both supra note 43. 

46 Smith v. Andrew, 50 Ind. App. 602, 98 N. E. 734 (1912) ; Hanson v. Ingwald- 
son, 77 Minn. 533, 80 N. W. 702 (1899) ; Lorick & Lowrance v. McCreery, 20 S. C. 
424 (1883). 

47 See Inv. Ann. Stat. (Burns, 1926) § 1261, commented on in Smith v. 
Andrew, 50 Ind. App. 602, 604, 98 N. E. 734, 735 (1912). 

48 Easly v. Easly, supra note 33; cf. Chickamauga Trust Co. v. Lonas, 139 
Tenn. 228, 201 S. W. 777 (1917). 

49 Cat. Crv. Cope (Deering, 1923) §§ 778-79; De. Rev. Cope (1915) § 3293; 
IpaHo Comp. Stat. (1919) § 7002; In. Rev. Stat. (Cahill, 1927) c. 106, par. 34; 
Micx. Comp. Laws (1915) § 13301; Minn. Stat. (Mason, 1927) 9549; Mont. 
Rev. Copes (Choate, 1921) $$ 9549-50; Nev. Rev. Laws (1912) §5527; N. Y. 
C. P. A. (1821) § 1051; N. D. Comp. Laws ANN. (1913) §§ 8050-51; Ore. Laws 
(Olson, 1920) §§ 465-66; S. D. Rev. Cope (1919) § 2824; Tenn. Ann. Cope (1918) 
§ 5056; Uran Comp. Laws (1917) § 7288; Wasu. Come. Stat. (Remington, 1922) 
$§ 868-69; Wis. Stat. (1927) §§ 276.35, 276.36. 
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procedure is open to criticism, for it is effecting the severance of 
life estate and future interest which it is held cannot be had in the 
case of actual division of the land.*® Nor is such a procedure 
necessary. A proper proportion of the proceeds of sale may be 
invested under the direction of the court, and the income paid to 
the life tenant of the undivided share during the continuance of 
his estate. This gives the remainderman the advantage if the life 
tenant does not attain his normal expectancy of life. In favor of a 
gross payment to the life tenant; it may be argued that risk of 
loss to the remainderman is offset by his possibility of gain if the 
life tenant exceeds his expectancy. But it is submitted that the 
remainderman should be the person to elect whether a gross sum 
should be paid, or the proceeds invested and income only paid.” 
In some states there is authority for payment to the life tenant of 
the whole proceeds apportionable to the share in which he holds 
a life estate, upon his giving bond conditioned on payment over 
to the remainderman at the expiration of the life estate.”* This 
procedure does not provide sufficiently for the protection of the 
future interests. Some courts admit the prépriety of either of the 
last two methods. A procedure which appears peculiar to Penn- 
sylvania is to assign the whole of the share, in cases of actual 
division, to the remainderman, and to take from him a bond to 
pay the annual income to the life tenant.™ 


III. Undivided Half in Fee in Possession in A, Life Estate 
in an Undivided Half in B, and Remainder in 
Fee in an Undivided Half in A 


Cases of this class may be more complex than that suggested in 
the subtitle. For example, A and B may each have an undivided 


50 Cf. Kelly v. Deegan, 111 Ala. 152, 20 So. 378 (1895). 

51 A remainderman seems to have such election in many states by statute or 
decision. D.C. Cope (1925) §99; Mass. Gen. Laws (1921) c. 241, $35; Iowa 
Cope (1924) § 12350; Nes. Comp. Stat. (1922) § 9261; N. J. Comp. Stat. (1911) 
3910-11; R. I. Gen. Laws (1923) § 5831; Tolson v. Bryan, supra note 33. 

52 See McQueen v. Turner, supra note 33, at 277, 8 So. at 864; Byars v. Howe, 
supra note 33, at 29, 276 S. W. at 47; Nitz v. Widman, supra note 32, at 40-41, 
184 N. W. at 174. 

53 Byars v. Howe, loc. cit. supra note 52. Compare these Alabama cases: 
Kelly v. Deegan, supra note 50; McQueen v. Turner, supra note 33; McWhorter v. 
Cox, 209 Ala. 233, 96 So. 71 (1923). 54 See Pa. Stat. (1920) § 16480. 
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third in fee in possession, and C, an undivided third for life, with 
remainder as to such third in A and B equally. 

Any owner of an undivided share in fee in possession has the 
power to compel partition.®* It would seem in this situation that 
a partition by actual division should be permanent, and not limited 
to the duration of the life estate in an undivided share. No other 
kind of partition would effect a settlement fair to the owners of 
undivided shares in fee in possession; no one would feel safe in 
making improvements upon the portion allotted to him in case of 
a temporary partition. Even in the simple case suggested in the 
subtitle, partition should be permanent, for the only person inter- 
ested other than the plaintiff is the life tenant of an undivided 
share, who cannot possibly be prejudiced by permanent partition. 
Moreover, the plaintiff, who in that case owns the whole except for 
the life estate mentioned, may wish to convey separately his future 
interest in the part allotted to the life tenant. If the partition be 
regarded as temporary, his grantee could claim partition against 
him at the expiration of the life estate. If a sale is necessary to 
effect partition, it should embrace all interests in the land, to avoid 
the sacrifice of value which would otherwise result to all.°° 


Should the owner of an undivided interest for life have power 
to procure judicial division or sale? Clearly he should have.” He 


55 Doerner v. Doerner, 161 Mo. 399, 61 S. W. 801 (1900) ; Havey v. Kelleher, 
36 App. Div. 201, 56 N. Y. Supp. 889 (1899) ; cf. Lindley v. de la Pole, 131 Wash. 
657, 230 Pac. 851 (1924). 

56 Doerner v. Doerner, Havey v. Kelleher, both supra note 55. Allen v. Libbey, 
140 Mass. 82, 2 N. E. 791 (1885), may be contrary to the view expressed in the 
text. 

57 Swain v. Hardin, 64 Ind. 85 (1878); Palethorp v. Palethorp, 194 Pa. 408, 
45 Atl. 322 (1900) ; Hobson v. Sherwood, 4 Beav. 184 (1841). A widow with unas- 
signed dower cannot maintain action for partition. Beck v. Karr, 209 Ala. 199, 95 
So. 881 (1923) ; Serkissian v. Newman, 85 Fla. 388, 96 So. 378 (1923) ; Reynolds v. 
McCurry, too Ill. 356 (1881) ; Fullenwider v. Johnson, 145 Ky. 19, 139 S. W. 1096 
(1911); White v. Summerville, 283 Mo. 268, 223 S. W. ror (1920); Hurste v. 
Hotaling, 20 Neb. 178, 29 N. W. 299 (1886) ; Coles v. Coles, 15 Johns. 319 (N. Y. 
1818); Ullrich v. Ullrich, 123 Wis. 176, 101 N. W. 376 (1904). These cases pro- 
ceed upon the ground that the widow with unassigned dower is not a cotenant, 
since she is not entitled to possession in common with the heirs. FREEMAN, op. 
cit. supra note 4, §§ 108, 121. It would be inconvenient to determine in an action 
of partition whether dower has been barred. Hoxie v. Ellis, 4 R. I. 123 (1856). It 
has been held that the widow is not a proper party defendant to an action for parti- 
tion, and that the unassigned dower is no bar to the partition, as dower may be 
assigned later without regard to the partition. Bradshaw v. Callaghan, 5 Johns. 80 


. 
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would have such power if the future interest in his share were 
owned by someone other than the owner of an undivided share in 
fee in possession, as has already been pointed out. It is not appar- 
ent why he should be prejudiced by reason of the fact that owner- 
ship of these two interests chances to concur in the same indi- 
vidual. The question again arises whether the partition should be 
' temporary or permanent. The same arguments that support a 
permanent partition when the action is initiated by an owner in 
fee in possession would seem to apply with equal force in this in- 
stance.* A different result was reached in a case in which the 
plaintiff in partition was the owner of an undivided one-tenth of a 
ninety-nine year term, of which forty-five years remained unex- 
pired. The remaining nine-tenths of the term and the reversion 
were both vested in the defendant. It was held that the reversion- 
ary interest could not be sold.” It is submitted that this case pre- 
sents somewhat different considerations than the type of case 
previously discussed. Doubtless a greater sum could be realized 
from a sale of the reversionary interest together with the ninety- 
nine year term than by the sale of each separately. Yet the loss 
would not likely be as great as in the case of a life estate in an 
undivided share, the duration of which cannot be measured with 
practical accuracy. Purchase in such a case always involves a 
speculation which the purchaser will be reluctant to risk. On the 
other hand, a residue of forty-five years on a ninety-nine year term 
is a definite quantum, the value of which can be fairly estimated. 
The purchaser is in no different position than if he should take a 
forty-five year lease in the first instance. The sale of the rever- 


(N. Y. 1809) ; Ward v. Gardner, 112 Mass. 42 (1873). But the court may delay 
partition until dower has been assigned. Hoxie v. Ellis, supra; Hamby v. Hamby, 
165 Ala. 171, 51 So. 732 (1910). Under some statutes a widow entitled to dower 
may have it assigned when made defendant in a partition action. See Ullrich v. 
Ullrich, supra; Baggett v. Jackson, 160 N. C. 26, 29, 76 S. E. 86, 87 (1912); cf. 
Coles v. Coles, White v. Summerville, supra. A tenant by curtesy initiate may have 
partition. Riker v. Darke, 4 Edw. Ch. 668 (N. Y. 1846). 

58 In Swain v. Hardin, supra note 57, there apparently was a sale of all inter- 
ests. Cf. Palethorp v. Palethorp, supra note 57. Contra: Embleton v. McMechen, 
110 Ohio St. 18, 143 N. E. 177 (1924) semble. In case of actual division, owners 
in fee in possession may elect to take their interests undivided as among themselves. 
Hobson v. Sherwood, 4 Beav. 184 (1841). 

59 Jameson v. Hayward, 106 Cal. 682, 39 Pac. 1078 (1895). 

60 Testimony to this effect was offered. 
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sionary interest works a possible prejudice to the reversioner, and 
should not be allowed where not reasonably necessary to do justice 
to the owner of the particular estate. 


IV. Life Estate in the Whole in A, with Remainder 
in Fee in B 


Under this subtitle there will also be discussed the case in which 
the remainder is divided among two or more cotenants. There is 
some reason for including the case in which the particular interest 
is divided, as where A and B have undivided life estates, with re- 
mainder in fee to C, or to C and D as cotenants. But for reasons 
which will appear, it has seemed more convenient to make a separ- 
ate classification of this last situation. 

By the overwhelming weight of authority, a life tenant of the 
whole may not have partition under the usual partition statute, 
either by division or sale, against the persons in remainder.® 
There is scant authority to the contrary.°? Since the power to 
procure judicial partition was called into being by the inconven- 
iences of common possession,** its denial to a plaintiff who suffers 
no such inconvenience would be expected. No doubt many a life 


61 Cobb v. Frink, 200 Ala. 191, 75 So. 939 (1917); Krieg v. Crawford, 59 Cal. 
App. 309, 210 Pac. 636 (1922) ; Stansbury v. Inglehart, 20 D. C. 134 (1891) ; Smith 
v. Runnels, 97 Iowa 55, 65 N. W. 1002 (1896) ; Love v. Blauw, 61 Kan. 496, 59 Pac. 
1059 (1900) ; Malone v. Conn, 95 Ky. 93, 23 S. W. 677 (1893) ; Berry v. Lewis, 118 
Ky. 652, 82 S. W. 252 (1904); Roche v. Waters, 72 Md. 264, 19 Atl. 535 (1890) ; 
Rekovsky v. Glisczinski, 212 N. W. 595 (Minn. 1927); Wood v. Bryant, 68 Miss. 
198, 8 So. 518 (1891) ; Stockwell v. Stockwell, 262 Mo. 671, 172 S. W. 23 (1914); 
Gray v. Clement, 286 Mo. 100, 227 S. W. 111 (1920) ; Soules v. Silver, 118 Ore. 96, 
245 Pac. 1069 (1926) ; Seiders v. Giles, 141 Pa. 93, 21 Atl. 514 (1891); Newell v. 
Willmarth, 30 R. I. 529, 76 Atl. 433 (1910) ; Holt v. Hamlin, 120 Tenn. 496, 111 
S. W. 241 (1908) ; Jordan v. Jordan, 145 Tenn. 378, 239 S. W. 423 (1921) ; Tieman 
v. Baker, 63 Tex. 641 (1885). 

62 In Sikemeier v. Galvin, 124 Mo. 367, 27 S. W. 551 (1894), there was a devise 
to M. G. for life, and at her death to her “ right heirs.” Upon application of the 
life tenant and one of several ostensible heirs, a sale was decreed. The decision was 
based largely upon a misunderstanding of Reinders v. Kopplemann, 68 Mo. 482 
(1878), a case which allowed partition to a plaintiff who owned a life estate in the 
whole and also a share in remainder. See criticisms of Sikemeier v. Galvin in 
Stockwell v. Stockwell, supra note 61, and in Hudson, The Transfer and Partition 
of Remainders in Missouri (1917) 14 U. oF Mo. Buty. Law Ser. 3, 26. 

63 See Seiders v. Giles, 141 Pa. 93, 97, 21 Atl. 514, 515 (1891) ; Cobb v. Frink, 
supra note 61; Tieman v. Baker, 63 Tex. 641 (1885), and note 39 supra. 
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tenant would prefer to own a small piece of land in fee rather than 
to have a life estate in a larger tract. Yet it may be argued that 
the law should not for that reason alone convert his interest into 
a fee simple in a part of the whole. If the life tenant has volun- 
tarily purchased his life estate, surely he ought not to complain 
that it is not as advantageous as some other kind of an interest 
would be. If, as is more usually the case, he has acquired his 
estate through the generosity of a donor, he does not merit greater 
consideration. Whatever he has is a gratuity of someone who 
created an interest of a certain character —a life estate. There 
may be a decided policy in admitting to donors the power to create 
estates of limited duration, and in giving effect to their intentions 
when clearly expressed.** It seems, therefore, that a court should 
not undertake to set apart for the life tenant a portion of the land 
to be enjoyed as a fee simple.** Nor is it more proper to make a 
sale and allot to him absolutely some portion of the proceeds. 
Sale is allowed because of the impossibility of effecting a fair 
division; it may be had only where actual division would be or- 
dered but the conditions making it prejudicial in the particular 
case necessitate a sale.** This view * of the problem has been 


64 See Soules v. Silver, 118 Ore. 96, 102, 245 Pac. 1069, 1071 (1926); Hill 
v. Hill, 261 Mo. 55, 60, 168 S. W. 1165, 1166 (1914); Shelton v. Bragg, 189 
S. W. 1174, 1175 (Mo. 1916). Even where there were cotenants with posses- 
sory interests, partition has been denied on the ground that it would have been 
contrary to the intention of the creator of the interests, or contrary to the agree- 
ment of the cotenants. Arnold v. Arnold, 308 Ill. 365, 139 N. E. 592 (1923); 
FREEMAN, OP. cit. supra note 4, § 442. Sometimes there is a statutory inhibition 
against partition where it is contrary to the intention of the creator of the co- 
tenancy. See Mo. Rev. Strat. (1919) § 2005; Arx. Dic. Strat. (Crawford & Moses, 
1921) § 8090. As to limitations upon the power of the creator of the cotenancy, 
or of the cotenants, to prevent future partition, see Cammack v. Allen, supra note 
33; Haeussler v. Missouri Iron Co., 110 Mo. 188, 19 S. W. 75 (1892) ; Spaulding v. 
Woodward, 53 N. H. 573 (1873). 

65 Love v. Blauw, supra note 61; Chickamauga Trust Co. v. Lonas, supra note 
48; Easly v. Easly, supra note 33; and see Stansbury v. Inglehart, 20 D. C. 134, 157 
(1891) ; Stockwell v. Stockwell, supra note 61, at 679, 681, 172 S. W. at 25-26. 

66 Seiders v. Giles; Stockwell v. Stockwell, both supra note 61; Striker v. Mott, 
2 Paige 387 (N. Y. 1831). 

67 In the foregoing argument the writer has endeavored rather to express the 
reasoning found in the cases than to indicate a personal opinion. It is difficult to 
decide whether the balance of convenience is in favor of a power of destruction in 
the life tenant or not. The problem is discussed, infra p. 70, in connection with 
the statutes expressly creating such power. 
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carried to the extent of holding that a partition decreed at the 
suit of a life tenant is ineffective to divest the interests of remain- 
dermen who have not assented, and is open to collateral attack 
upon this ground by anyone, and that even a consenting party 
may make such collateral attack if he was an infant at the time 
of the partition.® 

If the power to procure judicial partition is denied to the life 
tenant, it is difficult to think of a reason for allowing it to a re- 
mainderman. Reference has already been made to the power to 
destroy future interests created in the life tenant by the English 
Settled Land Acts, and hereafter there will be discussed some sim- 
ilar powers created by legislation in certain of our American 
states. But a power in the owner of a future interest to convert 
the present possessory interest in the land into an interest in a 
fund is a novel judicial expedient.”° Accordingly, it is the rule in 
practically all jurisdictions that a remainderman cannot maintain 
an action under the partition statute against the life tenant."* In 


68 Stansbury v. Inglehart, supra note 61; Love v. Blauw; Malone v. Conn; 
Roche v. Waters; Gray v. Clement, all supra note 61; Chickamauga Trust Co. v. 
Lonas, supra note 48. Contra: Cromwell v. Hull, 97 N. Y. 209 (1884) ; cf. Turner 
v. Barraud, 102 Va. 324, 46 S. E. 318 (1904). 

69 Stansbury v. Inglehart, supra note 61. 

72 In Murcar v. Bolton, 5 Ont. Rep. 164, 178 (1884), Hagarty, J., said: 
“ Those in remainder ask for partition. The grantee for life resists, and the learned 
Judge of the County Court directs a sale of the whole estate.... My brother 
Armour has . . . endeavored to shew that by the particular wording of our statutes 
such a tenancy for life may be so dealt with. I would proceed to examine the 
statutes rather from an opposite point of view, viz., to see if words of such 
irresistible force and plainness have been used to produce a result so startling 
to our ordinary ideas as to the rights of parties. I am at present unable to see 
how the ordinary grantee of a life estate can be forced to give up possession of it 
and accept a money compensation, because those in remainder so desire... . 
I should require the plainest and most unequivocal directions in an Act of Parlia- 
ment before believing that the Legislature intended so to enact.” See also Eberle v. 
Gaier, 89 Ohio St. 118, 105 N. E. 282 (1913) ; Tabler v. Wiseman, 2 Ohio St. 208 
(1853); Striker v. Mott, supra note 66. 

71 Fies v. Rosser, 162 Ala. 504, 50 So. 287 (1909); Krieg v. Crawford, supra 
note 61; Moore v. Shannon, 17 D. C. 57 (1887); Clark v. Richardson, 32 Iowa 
399 (1871) ; Stout v. Dunning, 72 Ind. 343 (1880); Heintz v. Wilhelm, 151 Minn. 
195, 186 N. W. 305 (1922) ; Weddingfeld v. Weddingfeld, 109 Neb. 729, 192 N. W. 
227 (1923); Brown v. Brown, 8 N. H. 93 (1835); Hughes v. Hughes, 63 How. Pr. 
408 (N. Y. 1882) ; Sullivan v. Sullivan, supra note 43; Tabler v. Wiseman; Eberle 
v. Gaier, both supra note 70; Savage v. Savage, 19 Ore. 112, 23 Pac. 890 (1890) ; 
Seibel v. Rapp, 85 Va. 28, 6 S. E. 478 (1888); Murcar v. Bolton, supra note 70; 
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Minnesota, however, it has been stated in dicta that a life estate 
in the whole may be sold at the instance of a remainderman if such 
sale appears to the court to be advantageous to all concerned.” 
The question will arise whether there may be partition among 
the future interests without effect on the life estate. Such parti- 
tion would be possible, either by division subject to the present 
possession of the life tenant, or by sale of the future interests 
separately from the life estate. The same reasoning employed to 
explain denial of the power to the owner of a future interest in the 
situations heretofore discussed has prevailed in the present in- 
stance, and it is usually held that he may not have partition against. 
his cotenants in remainder.”* This rule is sometimes enacted into’ 
statute.* In many states, however, partition is allowed among 


see Seymour v. Bowles, 172 Ill. 521, 526, 50 N. E. 122, 124 (1898); Watson v. 
Watson, 150 Mass. 84, 85, 22 N. E. 438 (1889); Carson v. Hecke, 282 Mo. 580, 
591, 222 S. W. 850, 853 (1920); Roarty v. Smith, supra note 31, at 256, 31 Atl. at 
1032. Remaindermen are not entitled to partition even when the present estate is 
vested in trustees for the benefit of said remaindermen during their lives. Striker v. 
Mott, supra note 66. 

In several states there are more or less explicit statutory provisions declaring 
that partition at the suit of a remainderman shall not affect a life tenant of the 
whole: Dex. Rev. Cope (1915) § 3287; Inu. Rev. Stat. (Cahill, 1927) c. 106, § 32. 
Mont. Rev. Copes (Choate, 1921) $9519; N. J. Comp. Srat. (1911) 3906; ORE. 
Laws (Olson, 1920) § 445; TENN. ANN. Cope (Shannon, 1918) § 5041; Wis. Star. 
(1927) 276.01. 

72 See Heintz v. Wilhelm, 151 Minn. 195, 197, 186 N. W. 305 (1922) ; Rekovsky 
v. Glisczinski, 170 Minn. 303, 304, 212 N. W. 595. But see remarks of the court 
in Hanson v. Ingwaldson, supra note 46. Munn. Stat. (Mason, 1927) § 9531 
expressly provides that judgment in partition shall not affect the interest of a 
tenant for life of the whole. Section 9548, relied upon by the court in Heintz v. 
Wilhelm, supra, provides that when the estate of a tenant for life “in the whole 
or any part of the property” has been proved to exist at the time of an order 
for sale, and the owner of such estate has been made a party, such estate may be 
sold, if “in the judgment of the court, a due regard to the interest of all parties 
requires.” And if an order of sale is made to include such life estate, the purchaser 
at the sale takes the property free from all claims by virtue thereof, “ whether the 
same relate to the undivided share of a joint tenant or tenant in common, or 
to the whole or any part of the property sold.” For similar provisions, see Mic. 
Stat. (Howell, 1913) §§ 13241, 13255-56. At one time the New York court was 
inclined to construe the statute of its state in like manner. See Howell v. Mills, 
7 Lans. 193 (N. Y. 1872). See also the dissenting opinion in Blakeley v. Calder, 
15 N.Y. 617, 623 (1857). 

73 Robertson v. Robertson, 2 Swan 197 (Tenn. 1852); Duke v. Allen, 198 Ky. 
368, 248 S. W. 894 (1923). The cases cited supra note 71 may be deemed, for the 
most part at least, decisions to the same effect. 

74 Mass. Gen. Laws (1921) c. 241, $1; Mic. Strat. (Howell, 1913) § 13212; 
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the future interests, either by express statutory provision ** or by 
judicial construction.” Consideration of this problem is some- 
what outside the scope of this article, and reference is made to it 
merely to indicate how far courts have gone in permitting the ex- 
tinguishment by one person of the interests of others.” 


Miss. Ann. Cope (1927) § 3035; Mont. Rev. Cones (Choate, 1921) § 9516; Nev. 
Rev. Laws (1912) § 5527; N. D. Comp. Laws Ann. (1913) § 8024; R. I. GEN. 
Laws (1923) §§ 5812-15; S. D. Rev. Cope (1919) § 2798; Uran Comp. Laws 
(1917) § 7260; WasH. Comp. Stat. (Remington, 1922) § 838. It appears to the 
writer that these statutes “ expressly ” deny partition to the owner of a future inter- 
est. The distinction between that which is “ express ” and that which is “ implied ” 
in a statute is only one of degree. In Bierce v. James, 87 Tenn. 538, 11 S. W. 788 
(1889), the court construed a statutory provision similar to those cited to permit 
partition among the future interests, largely because an earlier statute of different 
wording had been so construed. 

75 N.H. Pus. Laws (1926) c. 354, §1; N. M. Ann. Star. (1915) § 4379; N.C. 
Cons. Stat. ANN. (1919) § 3215; Ore. Laws (Olson, 1920) § 435; Pa. Stat. (West, 
1920) § 16480; Wis. Stat. (1927) 276.01; and see ME. Rev. Srar. (1916) c. 70, §$ 2. 

76 Geary v. De Espinosa, 51 Cal. App. 52, 196 Pac. 90 (1921) ; Drake v. Merkle, 
153 Ill. 318, 38 N. E. 654 (1894) ; Chiniquy v. Christophel, 318 Ill. ror, 148 N. E. 
857 (1925); Heintz v. Wilhelm, supra note 71; Hayes v. McReynolds, 144 Mo. 348, 
46 S. W. 161 (1898); Flournoy v. Kirkman, 270 Mo. 1, 192 S. W. 462 (1916); 
Gillespie v. Allison, 115 N. C. 542, 20 S. E. 627 (1894); Baggett v. Jackson, supra 
note 57; Bierce v. James, supra note 74; see Harding v. Craft, supra note 43; Cook 
v. Webb, 19 Minn. 167, 168 (1872) ; Seiders v. Giles, supra note 61, at 97, 21 Atl. at 
515. But a contingent remainderman is not entitled to partition of the future in- 
terests. Ruddell.v. Wren, 208 IIl. 508, 70 N. E. 751 (1904); Jordan v. Jordan, 
supra note 61; Green v. Head, 54 Misc. 454, 104 N. Y. Supp. 383 (1907). Nora 
vested remainderman if his interest is defeasible on his death during the life of the 
life tenant. Cleere v. Riley, 123 Misc. 9, 204 N. Y. Supp. 44 (1924); and see 
Holmes v. Fulton, supra note 32, at 273-74, 44 Atl. at 427. There may not be par- 
tition contrary to the intention of the creator of the cotenancy. MHeininger v. 
Meissmer, 261 Ill. 105, 103 N. E. 565 (1913). Nor contrary to an agreement among 
the cotenants based on consideration (though oral). Schmidt v. Schmidt, 311 IIl. 
458, 143 N. E. 75 (1924). 

77 Reference should be made at this point to the fact that in most jurisdictions 
there may be partition of the reversion or remainder expectant upon a term of 
years. Eberts v. Fisher, 44 Mich. 551 (1880) ; Cook v. Webb, supra note 76; Hunt 
v. Hazelton, 5 N. H. 216 (1830); Woodworth v. Campbell, 5 Paige 518 (N. Y. 
1835); Brown v. Rawson, 15 Ohio App. 289 (1921), 104 Ohio St. 537, 136 N. E. 
209 (1922) ; Peterman v. Kingsley, 140 Wis. 666, 123 N. W. 137 (1909) ; Williard v. 
Williard, 145 U. S. 116 (1892) ; see Hill v. Reno, 112 Ill. 154, 162 (1883). Contra: 
Hunnewell v. Taylor, supra note 29; Cannon v. Lomax, 29 S. C. 369, 7 S. E. 529 
(1888) ; cf. Henderson v. Henderson, 136 Iowa 564, 114 N. W. 178 (1907). The 
cases permitting partition among the future interests expectant upon a term are 
doubtless influenced much by the old common law conception of those interests as 
being “in possession,” which meant merely that the so-called reversioner or re- 
mainderman in such case was “ seized ” and liable to the feudal burdens. See the 
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In jurisdictions which permit future interests to be partitioned 
without effect upon the life estate, there is no objection to the in- 
clusion of the life estate with consent of the owner. Such inclu- 
sion cannot possibly prejudice the future interests, and should 
normally benefit them. Accordingly, statutes are found expressly 
authorizing inclusion if the life tenant will consent.”* In juris- 
dictions which do not permit partition among the future interests, 
statutes sometimes provide that partition may be had including 
the life estate with consent of the life tenant.” Partition of the 
future interests alone, particularly if a sale is necessary, may be 
thought inexpedient, but if a sale of all interests can be had with 
‘consent of the life tenant, no sacrifice of the future interests will 
occur, and partition will be unobjectionable.*° Even in the ab- 
sence of specific statutory provision, courts have sometimes rec- 
ognized a power in the life tenant to cause a sale against the op- 
position of some of the remaindermen by a renunciation of his life 
estate in the action for partition.’ But the mere willingness of 
the life tenant to submit to inclusion of his estate in the sale and 
to accept the money value thereof, has been regarded as ineffec- 
tive to induce partition in a suit brought by a remainderman.** 


attempt of the court in Brown v. Rawson, supra, to reconcile such cases with the 
rule denying partition to the future interests after a life estate. 

78 Inx. Rev. Strat. (Cahill, 1927) c. 106, §32; N. C. Cons. Stat. ANN. (1919) 
§ 3235; Pa. Stat. (West, 1920) § 16480; Tenn. ANN. Cope (1918) § 5054; Wis. 
Strat. (1927) 276.14; Gillespie v. Allison, supra note 76; Jordan v. Jordan, supra 
note 61. 

79 Det. Rev. Cope (1915) § 3272; N. J. Comp. Srar. (1911) 3906; N. Y. 
C. P. A. (1921) § 1014. 

80 This reasoning explains the New York statute, which requires consent of the 
life tenant only in case of sale. N. Y. C. P. A., loc. cit. supra note 79. 

81 Bice v. Nixon, 34 W. Va. 107, 11 S. E. 1004 (1890); cf. Frahm v. Seaman, 
179 Iowa 144, 159 N. W. 206 (1916) ; Sides v. Sides, 178 N. C. 554, 101 S. E. 100 
(1919) ; Battin v. Battin, 94 N. J. Eq. 497, 120 Atl. 519 (1923). 

82 Eberle v. Gaier, supra note 70; Moore v. Shannon, supra note 71; Piermann 
v. Piermann’s Guardian, 187 Ky. 392, 219 S. W. 156 (1920); cf. Carson v. Hecke, 
supra note 71; Brillhart v. Mish, 99 Md. 447, 58 Atl. 28 (1904) ; Freeland v. Ander- 
sen, 114 Neb. 822, 211 N. W. 167 (1926). And joinder of the life tenant as party 
plaintiff will not enable a remainderman to secure division of the future interests 
subject to the life estate. Duke v. Allen, supra note 73. 

Renunciation by the life tenant without consideration has been termed a 
“waiver” of his estate. Bice v. Nixon, supra note 81. And the life tenant’s ex- 
pression of willingness to take the money value of his estate has been called a 
“surrender.” Brillhart v. Mish, supra. The use of such terms is likely to lead to 
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V. Undivided Shares for Lives in A and B, with 
Remainder in Fee in C 


Although this situation is so similar to that just discussed that 
it is hardly a distinct type, there are reasons for treating it sepa- 
rately. It differs from the previous situation in that here there 
are two or more life tenants with undivided shares instead of but 
one. Undoubtedly the life tenants should be allowed a partition 
among themselves, to endure as long at least as their joint lives, 
in order that each may enjoy the benefits of exclusive possession. 
Since such a partition does not involve the interests in remainder, 
there can be no objection on their behalf. The cases, accordingly, 
allow a partition of this limited character.** 

Partition against the interests in remainder has often been de- 
nied to the cotenants for lives.** If actual division can be made, 


confusion. The term “surrender” ordinarily refers to acts on the part of the 
tenant of a particular estate which have the effect of extinguishing his interest and 
of creating a similar interest in the surrenderee. The concurrence of acts on the 
part of the latter may sometimes be necessary. See the writer’s article, Operative 
Facts in Surrenders (1927) 22 Inu. L. REv. 22, 23, 26 and n.16. A surrenderee al- 
ways has the power to divest himself of any interest created in him by a surrender 
to which he has not previously assented. But in the case of renunciation by the 
life tenant, the remaindermen opposing partition have no power under the rule 
of Bice v. Nixon to prevent partition. Where one remainderman opposes partition, 
as in Bice v. Nixon, the effect of renunciation by the life tenant is quite different 
from that of a surrender. 

Where the life tenant expresses by joinder or plea his willingness to take the 
money equivalent of his estate, and all remaindermen consent, there may be said 
to be a surrender. The consideration is paid by a court officer directly to the life 
tenant upon sale, but the effect is the same as if it had been paid by the remainder- 
men. Such was the situation in Brillhart v. Mish, supra. But if any one of the 
future interests opposes partition, the proffered surrender has been rejected, and 
partition should be denied. 

83 Hawkins v. McDougal, 125 Ind. 597, 25 N. E. 807 (1890); Eversole v. 
Cambs, supra note 27; Watkins v. Gilmore, 130 Ga. 797, 62 S. E. 32 (1908) ; Met- 
calfe v. Miller, supra note 31; Buckis v. Townsend, 100 N. J. Eq. 374, 136 Atl. 432 
(1927) ; Judkins v. Judkins, ro9 Mass. 181 (1872); Eisner v. Curiel, 2 App. Div. 
522, 37 N. Y. Supp. 1119 (1896); Plano Mfg. Co. v. Kindschi, 131 Wis. 590, 111 
N. W. 680 (1907). 

84 Traversy v. Bell, supra note 31; Eversole v. Combs, supra note 27; Judkins 
v. Judkins, supra note 83; Metcalfe v. Miller, supra note 31; Burton v. Cahill, 192 
N. C. 505, 135 S. E. 332 (1926); Ray v. Poole, 187 N. C. 749, 123 S. E. § (1924); 
Plano Mfg. Co. v. Kindschi, supra note 83; see Jenkins v. Fahey, 73 N. Y. 355, 
360 (1878); O’Toole v. O’Toole, 39 App. Div. 302, 307, 56 N. Y. Supp. 963, 965- 
66 (1899). Where the situation discussed in the text originally existed, but a re- 
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effective for the joint duration of the life estates, each life tenant 
acquires a right to exclusive possession of the part allotted to 
him, and this may be deemed adequate relief. If actual division 
is not practicable, a sale of the life interests is necessitated. This 
will doubtless involve some sacrifice. Is that a sufficient reason 
for drawing the future interests into the partition against the 
opposition of the owners? Certainly the case is somewhat dif- 
ferent than where a single life tenant of the whole asks for a sale 
against the remainderman, and in the situation described a trans- 
fer of the future interests to a fund might more readily be justi- 
fied.*° There are decisions allowing partitions which the courts 
clearly regarded as binding on the future interests, even though 
all persons who might become interested were not in esse.** It is 


mainderman has acquired an undivided interest in the life estate, or a life tenant 
has acquired an undivided interest in the remainder, or a single person not originally 
interested has acquired an undivided interest in each, the situation is changed in 
type to that previously discussed under subtitle II, supra p. 36. But this fact has 
often been overlooked, and partition effective beyond the existence of the life 
estate has been denied in s ite of the fact that an undivided interest in fee in 
possession existed. See Traversy v. Bell; Metcalfe v. Miller; and Eversole v. Combs, 
all supra. Perhaps these decisions evidence a feeling that it ought not to be 
possible for a life tenant to procure permanent partition by conveying a small 
undivided interest to one of the remaindermen, and thus creating a small undivided 
share in fee in possession. See the remarks in O’Toole v. O’Toole, supra. Yet it 
would seem of doubtful expediency to forbid partition in all cases where there 
were originally distinct life estates and remainders. Cf. Simmons v. McAdaras, 
supra note 43. Where A, and B have undivided life estates, and C and D are co- 
tenants in remainder, neither C nor D may have partition against the other. 
Osborne v. Mull, 91 N. C. 203 (1884). A fortiori, not against the life tenants. 
Graham v. Sinclair, 83 Ind. App. 58, 147 N. E. 634 (1925). 

85 Should a distinction be taken between the case in which there is originally a 
single life estate in the whole, or undivided life estates measured by a single life, 
and that in which there are undivided life estates measured by different lives? In 
the former situation, it may be said that those in remainder are not and never can 
be cotenants with the owners of life interests, unless the remaindermen acquire an 
interest in the life estate, or vice versa. All life interests will terminate at the same 
time, and the interests in remainder will then come into possession. In the latter 
case, however, there is a potential cotenancy between each life tenant and those 
in remainder, for when any life tenant dies, some interest in remainder comes into 
possession, and a cotenancy between it and the interests of the surviving life ten- 
ants results. The argument for permanent partition is somewhat stronger in this 
tase. For situations of the type last discussed, see Traversy v. Bell, supra note 31; 
Judkins v. Judkins, supra note 83; Burton v. Cahill, supra note 84; and cases cited 
infra note 86. For a case in which there were originally undivided life estates 
measured by a single life, see Plano Mfg. Co. v. Kindschi, supra note 83. 

86 Gibbs v. Andrews, 299 Ill. 510, 132 N. E. 544 (1921); Whitaker v. Porter, 
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not easy to determine whether the courts overlooked the peculiar 
nature of the cases, or whether they thought that partition should 
be had against the future interests notwithstanding. 


VI. Life Estate in the Whole Land in A, with Re- 
mainder in Undivided Shares in A and B 


A may have a life estate in the whole of the land, with a re- 
mainder in A and B in equal shares. The interests of A and B 
may be described as well by the statement that A has an un- 
divided half in fee in possession, and also a life estate in an un- 
divided half, with a remainder in an undivided half in B. If the 
life estate in the undivided half were vested in a third person, C, 
the case would be the one already discussed above under subtitle 
II. There would then be no doubt in most states that A might 
obtain a judicial partition effective against all persons parties to 
the action or represented therein. Unless A has the same power 
in the case now under consideration, his ownership of a life estate 
in one undivided half is a serious impediment to his enjoyment of 
his fee simple in the other undivided half.** He will not be safe 
in making improvements upon any part of the land,** for al- 
though no one else can have partition against him, he has no as- 
surance that his heirs will have the full benefit of such improve- 
ments in the partition which will likely follow his death.*® If he 
should sell an undivided half interest in fee to C, it is hardly con- 
ceivable that the latter would be denied partition against A and B. 
Why should the remainderman B have an advantage from the fact 
that the preceding life estate is vested in A rather than in some 


321 Ill. 368, 151 N. E. 905 (1926) ; Coquillard v. Coquillard, 62 Ind. App. 426, 113 
N. E. 474 (1916) ; Rutherford, v. Rutherford, 116 Tenn. 383, 92 S. W. 1112 (1906) ; 
Gaskell v. Gaskell, supra note 30. And see Buckis v. Townsend, supra note 83. 
It is significant that: all these cases are of the second type discussed supra note 85. 
Where there are undivided life estates, with remainder to the survivor, any parti- 
tion by actual division can have significance only during the joint lives. See 
Arthur v. Arthur, 115 Neb. 781, 215 N. W. 117 (1927). There would seem to be 
no reasonable objection to partition by sale in this case, with division of the income 
from the proceeds pending death of one of the life tenants. 

87 Cf. Lucy v. Kelly, 117 Va. 318, 84 S. E. 661 (1915). 

88 Cf. Orsburn v. Orsburn, 196 Ky. 176, 244 S. W. 417 (1922). 

89 Upon division of the land, the part improved by a cotenant will be allotted to 
him if that can be done without prejudice to the others. This is not always pos- 
sible. See FREEMAN, Op. cit. supra note 4, §§ 509-11. 
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other person? This point of view has been taken in the majority 
of cases, and a partition allowed against all persons interested,” 
binding even the interests of those not im esse.’ Such result is 
clearly sound where actual division is sought, setting off abso- 
lutely to the owner of the undivided fee in possession his propor- 
tionate part.°? And even where sale is necessary, a complete par- 
tition seems more expedient.** Yet there are several decisions 
denying to the owner of the possessory interest any partition 
against the future interest.°* Presumably these cases have con- 
fused this situation with that discussed above under subtitle IV, 
where one has a life estate in the whole with remainder in an- 
other. The distinction between the two situations should bé 
apparent.*° 


90 Clements v. Faulk & Co., 181 Ala. 219, 61 So. 264 (1913); Lynch v. Leurs, 
30 Ind. 411 (1868) ; Shafer v. Covey, 90 Kan. 588, 135 Pac. 676 (1913) ; Weedon v. 
Power, 202 Ky. 542, 260 S. W. 385 (1924); Orsburn v. Orsburn, supra note 88; 
Reinders v. Kopplemann, supra note 62; Atkinson v. Brady, 114 Mo. 200, 21 S. W. 
480 (1892); Morgan v. Staley, 11 Ohio 389 (1842); Otley v. McAlpine’s Heirs, 2 
Gratt. 341 (Va. 1845); Lucy v. Kelly, supra note 87; see Chapman v. York, 208 
Ala. 274, 94 So. 90 (1922), 212 Ala. 540, 103 So. 567 (1925); Smith v. Andrew, 
supra note 46, at 606-07, 98 N. E. at 735; Tieman v. Baker, 63 Tex. 641 (1885). 

91 See Orsburn v. Orsburn, supra note 88, at 181, 244 S. W. at 419; Reinders v. 
Kopplemann, 68 Mo. 482, 501-02 (1878). 

92 As in Lynch v. Leurs, 30 Ind. 411 (1868); Shafer v. Covey, supra note 90; 
Otley v. McAlpine’s Heirs, supra note 90; Orsburn v. Orsburn, supra note 88. 

93 Clements v. Faulk & Co., Weedon v. Power, both supra note 90; Lucy v. 
Kelly, supra note 87; Hamilton v. Kinnebrew, 161 Ga. 495, 131 S. E. 470 (1926). 

94 Fisken v. Ife, 28 Ont. Rep. 595 (1897) ; Brown v. Brown, 67 W. Va. 251, 67 
S. E. 596 (1910) ; Pabst Brewing Co. v. Melms, 105 Wis. 441, 81 N. W. 882 (1900). 
The first of these decisions was influenced by the idea that the life tenant was at- 
tempting to escape the burdens incident to that estate. If there is division, he does 
not escape any such burdens. If there is a sale, he is relieved of any such burdens 
by the extinguishment of his life estate. But it is difficult to understand how the 
future interests can be adversely affected by his escape, since they are extinguished 
so far as the land is concerned at the same time. The decision in Aydlett v. 
Pendleton, 111 N. C. 28, 16 S. E. 8 (1892), is based upon the unusual rule in North 
Carolina as to representation. See note 41, supra. Partition is sometimes denied in 
this class of cases because it would be contrary to the expressed intention of the 
creator of the estates sought to be partitioned. Stewart v. Jones, 219 Mo. 614, 118 
S. W. 1 (1908) ; Dennig v. Mispagel, 260 S. W. 72 (Mo. 1924) ; cf. note 64, supra. 

85 Other interesting problems have arisen in connection with the type situation 
discussed in this section. Cf. Ericson v. Martin, supra note 22, and note 82, 
supra. ‘Trustees holding an estate for the life of a beneficiary and also an 
undivided share in remainder may have partition of the remainder subject to 
the life estate. Smith v. Gaines, 38 N. J. Eq. 65 (1884). Presumably a contingent 
undivided interest in remainder will not entitle a life tenant of the whole to parti- 
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In view of the general attitude towards the power of a remain- 
derman to have partition against the life tenant, one would ex- 
pect to find courts denying partition in this class of cases to one 
with only a future interest. There are decisions so holding,** 
which may be taken to represent the usual view.” » ¥ 


EXTINGUISHMENT OF FUTURE INTERESTS BY JUDICIAL SALE 
IN EQUITY WITHOUT STATUTORY PROVISION 


In the foregoing discussion it has been pointed out that parti- 
tion statutes do not give the life tenant of the whole land power 
to procure the allotment to himself of any portion thereof as a fee 
simple, nor to extinguish the future interests through judicial sale. 
Allusion has been made to the possibility that his estate will be 
valueless to him because of his duty to make no substantial alter- 
ation in the condition of the land and his legal or pecuniary inabil- 
ity to adapt it to the changing demands of the particular locality.** 
There is a growing conviction that it is just and wise to make 
land as valuable to the life tenant as is possible without prejudice 
to the remainderman. The ownership of land has lost something 
of the peculiar sanctity which formerly enveloped it, and today 
the disposition is to consider more the value element involved and 
less the element of possessory right. The decided change in the 
English viewpoint, which has crystallized in the recent land legis- 
lation of 1925, has been noted.*® Conditions in the United States 


tion. Cf. Hill v. Hill, supra note 64. A life tenant of the whole who owns also an 
undivided share in remainder expectant upon a subsequent life estate is not en- 
titled to partition. Johnson v. Johnson, 7 Allen 196 (Mass. 1863). Partition is an 
adversary proceeding, and can have no effect in the absence of a proper defendant. 
Throckmorton v. Pence, 121 Mo. 50, 25 S. W. 843 (1893) ; Hodgkinson, Petitioner, 
12 Pick. 374 (Mass. 1832). A life tenant of the whole, interested also in remainder, 
is not entitled on a sale to payment absolutely of the value of his life estate. Chap- 
man v. York, supra note go. 

96 Schori v. Stevens, 62 Ind. 441 (1878); Wood v. Sugg, 91 N. C. 93 (1884) ; 
McCommas v. Curtis, 62 Tex. Civ. App. 227, 130 S. W. 594 (1910). 

97 In Indiana, under the peculiar local statute governing such a situation, the 
remainderman may have partition. Smith v. Andrew, supra note 46. See also 
supra note 47. In a jurisdiction which permits partition among future interests, a 
remainderman in this situation should have partition subject to the life estate. 
Crowley v. Sutton, 209 S. W. 902 (Mo. 1919); see Atkinson v. Brady, supra note 
90. Cf. Smith v. Gaines, 38 N. J. Eq. 65 (1884). It would be within the power of 
the life tenant to submit his estate to the sale if one should be ordered. 

98 See cases supra note 13. 99 See note 16, supra. 
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have not been such as to call for the enactment of legislation of 
such sweeping character, yet there has been a realization of the 
difficulties arising out of life tenancies by reason of the incapacity 
of the life tenant or any other one person to effect a conveyance. 
Where the remainder is contingent, or vested in some of a class 
subject to opening to admit later-born members, it is obvious that 
alienation is materially restricted, if not practically impossible. 
The injurious consequences in such a case may be far reaching. 
The life tenant fails to realize the maximum possible benefit from 
his interest; there is an injury to society at large by reason of the 
reduction in the quantity of marketable land; the particular lo- 
cality may lose an increase in taxable values; and if the income 
yielded by the land is not sufficient to pay the taxes and assess- 
ments, it is even possible that the interests of all persons, remain- 
dermen as well as life tenant, may be destroyed. Many decisions 
can be found in which courts of equity, recognizing the hardship 
to private individuals and the public policy in promoting aliena- 
tion, have given relief by ordering a sale of the land upon petition 
of the life tenant, even though no express statutory authority for 
such action existed.*”° 

The situations which may be presented to a court of equity are 
of several different types, but they may be divided into two large 
groups — the cases in which all future interests are vested, and 
those in which the future interests are wholly or in part contin- 
gent. Within each of these groups the cases may be subdivided 
according to whether all future interests are in adults sui ‘juris, or 


100 Tn Bofil v. Fisher, 3 Rich. Eq. 1, 6 (S. C. 1850), the court said: “ To say that 
the Court could not under circumstances like these convey away the fee, would be 
to assert a doctrine that would render . . . contingent remainders an intolerable 
evil to a growing and prosperous community. Thus to shackle estates without 
power of relief, unless every person having a contingent and possible interest 
could be brought before the court, ... would be to sacrifice the rights and 
interests of the present generation to those of posterity, and of citizens to aliens. . . . 
The case before the Court is an apt illustration. Here are valuable unimproved 
lots . . . which the life-tenant cannot with a due regard to his interest improve, 
and the remainder-men cannot, because their rights are contingent and may never 
vest. Here also is a suffering family, who may obtain relief by the action of the 
Court. ... Is there no power in the State, by which the titles of estates may be 
unfettered from the contingent claims of unborn remainder-men, and their rights 
not extinguished, but transferred from the property itself to a fund arising from 
the sale of the property? . . . I think there is.” See also Gavin v. Curtin, 171 
Ill. 640, 647, 49 N. E. 523, 526 (1898). 
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whether an infant or other person not si juris is interested. First 
let us suppose a life estate with remainder vested in one or more 
persons sui juris. Conveyance of all interests in the land is pos- 
sible by joinder of the life tenant and the remaindermen. If a 
conveyance is highly advantageous to both present and future in- 
terests, likely the parties will be able to agree upon a price and a 
method of apportioning it to their respective estates. The oppor- 
tunity to get money in hand will probably be a sufficient incentive 
to make the remaindermen reasonable. There may be cases in 
which remaindermen will be obstinate, or will entertain the belief 
that the land is rapidly increasing in value, and will not, there- 
fore, join in a sale; and the life tenant will find it impossible to 
derive a profit from the land because of its lack of suitable im- 
provements to give it value. Equity has not, so far as the writer 
knows, given relief in any such case without some express statu- 
tory mandate requiring it. The evils of this situation must be 
remedied by legislation, just as they have been in England. It 
is not likely that any court will feel justified in asserting the power 
to order a sale at the suit of a life tenant against the opposition 
of vested remaindermen sui juris, without express statutory 
authority. 

The remainder may be vested wholly or in part in an infant. 
An infancy complicates the problem because an infant usually 
has power to nullify his conveyance after having made it.** The 
_ future interests, therefore, will as a practical matter be inalienable 
without the assistance of a court. Statutes vesting in some court 
the power to sell the property of infants probably exist in all 
states. The power is frequently vested in a court of limited juris- 
diction, often the same court which deals with matters of probate 
and administration. Quite commonly it is provided that petition 
for sale of the infant’s lands must be filed by his guardian, and 
certain facts made to appear before an order of sale will be en- 
tered.*°* These statutes as usually drafted do not afford a very 
complete measure of relief in the case supposed. All the court 
is empowered to order sold is the estate of the infant. The pro- 
vision is usually for a public sale. To sell at public sale the fu- 


101 TIFFANY, op. cit. supra note 6, § 594. 
102 ScHOULER, MARRIAGE, Divorce, SEPARATION AND. Domestic RELATIONS (6th 
ed. 1921) § 931 et seq. 
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ture interest of an infant apart from the life estate, will usually 
be to sacrifice it.*°* Now courts of equity have always exercised 
a peculiar oversight over the interests of infants.*°* Whether 
such exercise of control extends to the ordering of a sale of the 
infant’s interests in land is a question upon which the authorities 
do not agree.*®’ It is no part of the purpose of this paper to con- 
sider under what circumstances a court of equity will decree such 
a sale, or whether it ever should exercise such a power. So far as 
the sale of the interest of the infant alone is concerned, the action 
of the equity court raises no problem for our present considera- 
tion. Nor does the fact that the sale is ordered upon petition of 
the life tenant present any difficulty. Such petition submits the 
life estate to the decree of the court.** The interest of the in- 
fant can be considered as well upon such a bill as upon one filed 
by his guardian.**’ It may be assumed that the court will not 
order a sale unless satisfied that the interest of the infant re- 
quires it.?°* 

The point of interest to the present discussion is whether the 
court’s decree can extinguish other interests than those of the 
life tenant and the infant. Suppose that the remainder is vested 
in an infant and an adult, and that the latter opposes a sale. Even 
if the law of the jurisdiction permits partition of future interests, 
action under the partition statute is not expedient. The life 
tenant is not a proper party to seek partition of such future in- 


103 See Ethridge v. Pitts, 152 Ga. 1, 17, 108 S. E. 543, 550 (1921); Richards v. 
East Tenn. Ry., 106 Ga. 614, 637, 33 S. E. 193, 202 (1899) ; Bedford v. Bedford, 105 
Ark. 587, 593-94, 152 S. W. 129, 132 (1912). 

104 See Ethridge v. Pitts, supra note 103, at 7, 108 S. E. at 546; Hine v. Morse, 
218 U.S. 493, 505 (1910) ; 4 PoMERoY, op. cit. supra note 28, § 1304. 

105 There is a conflict of authority upon this point. In the following cases the 
power is said to exist: Goodman v. Winter, 64 Ala. 410 (1879); Richards v. East 
Tenn. Ry., supra note 103; Hine v. Morse, 218 U. S. 493 (1910) ; Hale v. Hale, 
supra note 13; Ethridge v. Pitts, supra note 103; Ricardi v. Gaboury, 115 Tenn. 
484, 89 S. W. 98 (1905) ; cf. Stansbury v. Inglehart, 20 D. C. 134 (1891). Contra: 
Rhea v. Shields, 103 Va. 305, 49 S. E. 70 (1904); cf. Bedford v. Bedford, supra 
note 103. See the discussions in Perry, Trusts (6th ed. 1911) § 610; 4 Pomeroy, 
op. cit. supra note 28, § 1309. 

106 Rakestraw v. Rakestraw, 70 Ga. 806 (1883). 

107 Jbid. Special legislation vesting in the life tenant a power to sell the re- 
mainder is constitutional where sale is manifestly for the benefit of all parties, in- 
cluding the infant remainderman. Rice v. Parkman, 16 Mass. 326 (1820). 
108 See Ricardi v. Gaboury, 115 Tenn. 484, 490, 89 S. W. 98, ror (1905). 
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terests. The infant might maintain such an action, but it will 
not effect the result desired. Rarely would the advantage of the 
infant be served by a sale of the future interests separate from 
the life estate. The only practical way of safeguarding the infant 
when the property is rapidly deteriorating in value is to make a 
sale of all interests in the land.*” Should equity, to protect the 
interest of the infant, order such sale on petition of the life tenant, 
against the protest of the adult remainderman? It may be con- 
tended that a court should not exercise on behalf of an infant a 
power which it denies in the case of an adult; that its relief 
should be limited to the making of an effective transfer of the in- 
fant’s individual interest. Something may depend upon the pur- 
pose for which sale is sought in the particular case. If the ob- 
ject is to protect the infant against loss from depreciation, the 
argument suggested has weight. Perhaps the infant should have 
no greater protection against loss through depreciation than an 
adult would have under like circumstances. If, on the other hand, 
an immediate sale of the infant’s interest is necessary to raise a 
fund for his maintenance and education, somewhat different con- 
siderations are involved. The sale should be so made as to in- 
volve the least possible sacrifice of value. If a separate sale will 
involve sacrifice, is the court justified in ordering a sale of the in- 
terest of the adult also? Should the adult be under a liability to 
have his interest in the land extinguished for the benefit of the 
infant, at a possible loss to himself? **° All law making calls for 
a balancing of individual interests; where a benefit is created for 
one, a burden must be laid upon another. It may be reasonable 
to make the interest of the adult destructible in the case under 
discussion, even though it would not be if the infant also were 
an adult. 

If the rule of the jurisdiction permits partition of future inter- 
ests, there need be no hesitation, for there is less sacrifice on the 
part of the remainderman than would be occasioned if the infant 
had brought a partition suit and sale of the future interests alone 


109 Richards v. East Tenn. Ry., supra note 103. 
110 In Holt v. Hamlin, supra note 61, the court apparently held that the vested 
estate of an adult remainderman might be sold over his protest if sale of the land 
was for the best interests of both the adult remainderman and his infant cotenant 


in remainder. 


| 
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were decreed. In jurisdictions which do not permit of a partition 
of future interests, it is a question of how much risk of loss a 
court is willing to put upon the adult remainderman for the bene- 
fit of the infant. 

Next we may consider the case where there are contingent fu- 
ture interests in living persons. Where some of these interests 
_ are in infants, or infants have vested estates subject to divestiture, 
_ much the same problems will arise as have already been discussed. 
If the object of the court’s interposition is to raise a fund to main- 
tain and educate the infant, the sale of his contingent or defeasi- 
ble interest alone is scarcely to be considered.*** The need for 
inclusion of other interests is more imperative than in the pre- 
ceding situation. If the object is to prevent a depreciation or 
entire loss of the future interests, again a sale of the whole seems 
to be the only feasible method of accomplishing the desired result. 
In several cases where infants have had remainders, a sale has 
been ordered with the effect of extinguishing contingent interests 
in other persons,’ including adults.*** 


111 See Goodman v. Winter, 64 Ala. 410, 435 (1879). 

112 Goodman v. Winter, 64 Ala. 410 (1879); Bedford v. Bedford; Ethridge v. 
Pitts; Richards v. East Tenn. Ry., all supra note 103; Cooney v. Walton, supra 
note 41; Ex parte Dodd, 62 N. C. 97 (1867); Hine v. Morse, 218 U. S. 493 
(1910) ; Reed v. Alabama & Ga. Iron Co., 107 Fed. 586 (N. D. Ga. 1901) ; Bofil v. 
Fisher, 3 Rich. Eq. 1 (S. C. 1850). 

113 Tn Bofil v. Fisher, 3 Rich. Eq. 1 (S. C. 1850), there were contingent interests 
in adults who lived abroad, and whose places of residence were unknown. The court 
held that such contingent interests might be extinguished, they being substantially 
represented by the interests of others who were parties to the action. In Cooney v. 
Walton, supra note 41, adults contingently interested were apparently assenting 
parties, though defendants in form. Query, to what extent will a court consider 
the fact that a defendant assumes that réle merely to get a decision which will pro- 
tect a prospective purchaser who has already undertaken to buy the land? Cf. 
Hale v. Hale, supra note 13. In Baldridge v. Coffey, 184 Ill. 73, 56 N. E. 411 (1900), 
life tenants and vested remaindermen joined in a bill against an infant executory 
devisee. Sale was ordered. But cf. Hunt v. Hunt, 271 Ill. 521, 11 N. E. 579 
(1916). Sale was denied in Roche v. Waters, supra note 61, on the ground that 
there were contingent interests in adults. Decrees of sale were rendered in Ruggles 
v. Tyson, 104 Wis. 500, 81 N. W. 367 (1899), and in Hale v. Hale, supra note 13. 
These cases both involved gifts in trust, but the reasoning of the court took no 
particular note of that fact. In the following cases the decrees of sale were based 
upon statutes which contemplated cutting off contingent interests when it became 
expedient to sell the interests of infants: Bethshares v. Allison, 141 Ky. 643, 133 
S. W. 555 (1911) ; Williams v. Williams, 3 Baxt. 56 (Tenn. 1873) ; Rhea v. Shields, 
supra note 105. Where the life tenant is not a party, and there is no pretense of a 
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Frequently the future interests are in favor of persons not in 
esse. It is clear that interests of this kind may be extinguished 
by a sale for the benefit of infant remaindermen.*** And in a few 
instances the interests of the unborn have been extinguished in 
cases where there were no infant remaindermen.*** Certainly a 
court of equity should be as solicitous for the protection of the 
property interests which may arise in the future in favor of un- 
born persons as it would be of the property of living infants. 
There will be no question, of course, of raising a fund for the 
maintenance and education of these future remaindermen; the 
purpose which will move a court to act will probably be the desire 
to protect such unborn persons against depreciation and loss by 
reason of factors previously alluded to.*** The statute relating to 
guardians and wards and the sale of the property of wards can 
have no application to this case; the court of equity is the only 
forum where the plaintiff can be heard on behalf of the unborn 
remaindermen. 

To what extent does equity consider in these cases factors other 
than the welfare of living infants and persons unborn? If the 
relief allowed benefits the life tenant, who brings the case before 
the court, is that only incidental? While the attention of the 
court may not be directed primarily to the unfortunate position 
of the life tenant, one may surmise that realization of the resulting 
benefit to him does not make equity less ready to act. One finds 
in some of the opinions much stress upon the hardship to him,*** 
and it has doubtless influenced some decisions more than the 
judges would be willing to admit.** In many instances conver- 


sale of more than the infant’s interest, that alone passes. Graff v. Rankin, 250 Fed. 
150 (C. C. A. 7th, 1918). 

114 See authorities cited supra note 112. 

115 Coquillard v. Coquillard, supra note 41; Gavin v. Curtin, supra note 100. 
Contra: Watson v. Watson, 56 N. C. 400 (1857) (decision based principally upon 
ground that unborn persons could not be represented). — 

116 This idea is given prominence in Coquillard v. Coquillard, supra note 41, 
and Gavin v. Curtin, supra note 100. 

117 See quotation from Bofil v. Fisher, supra note 100; and note remarks in 
Coquillard v. Coquillard, supra note 41, concerning the testator’s intention to pro- 
vide a living income for the life tenant. 

118 But the mere fact that reinvestment would be beneficial to the life tenant is 
not enough. Gibbs v. Andrews, supra note 86; Traversy v. Bell, supra note 31; 
Thompson v. Adams, 205 III. 552, 69 N. E. 1 (1903) ; Cagle v. Schaefer, r15 S. C. 
35, 104 S. E. 321 (1920) ; cf. Gaines v. Sullivan, 117 S. C. 475, 109 S. E. 276 (1921). 
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sion of the land into a fund effectuates the intention of the donor 
where it would otherwise suffer defeat through changes of circum- 
stance which he could not foresee.*® The benefit to society at 
large may also be a factor, the importance of which cannot be 
measured, but which will vary according to the attitude of the 
particular bench which must pass upon the plaintiff’s bill.**° 

So far as factors other than the interest of the infants or unborn 
remaindermen are concerned, they would argue for the same 
relief in all cases where there are contingent future interests, 
whether in adults or infants. Cases in which there are contingent 
future interests involving adults only are rare, however, so that 
little can be said upon this problem from the standpoint of actual 
authority.*** 

It should be noted that when equity in these cases converts the 
land into a fund, it is acting for a different purpose than where it 
orders a sale in an action for partition. The object of partition, 


119 In Coquillard v. Coquillard, supra note 41, at 506, 113 N. E. at 486, the court 
quoted with approval from Curtiss v. Brown, 29 Ill. 201 (1862), saying: “ ‘ Exi- 
gencies often arise not contemplated by the party creating the trust, and which, 
had they been anticipated, would undoubtedly have been provided for, where the 
aid of a court of chancery must be invoked to grant relief imperatively required; 
and in such cases the court must, so far as may be, occupy the place of the party 
creating the trust, and do with the fund that he would have dictated had he antici- 
pated the emergency.’” It should be noted that the case quoted from was a trust 
case, while the case before the court was not such. 

120 Note the particular stress upon this element in Bofil v. Fisher, 3 Rich. Eq. r 
(S. C. 1850). 

121 The power of equity to direct conversion of land held in trust into a fund is 
well established. Hale v. Hale, supra note 13; Curtiss v. Brown, supra note 119; 
Mayall v. Mayall, 63 Minn. 511, 65 N. W. 942 (1896); Ridley v. Halliday, supra 
note 41; Ruggles v. Tyson, supra note 113. Such conversion may be directed 
though contrary to the expressed intention of the creator of the trust. Curtiss v. 
Brown, supra note 119; Gavin v. Curtin, supra note 100. See Perry, Trusts § 764, 
n.(a); cf. Bennett v. Trust Co., 127 Tenn. 126, 153 S. W. 840 (1912); Marsh v. 
Reed, 184 Ill. 263, 56 N. E. 306 (1900) ; Freeman’s Estate, 181 Pa. 405, 37 Atl. 591 
(1897). 

While interests of infants and persons unborn are often cut off by equitable de- 
crees converting the land held in trust, there is little indication in the cases whether 
such conversion may be had against the opposition of adult beneficiaries. In almost 
every instance the adult parties have consented to such decree. 

The opinion has been expressed that a court of equity may act as readily where 
all estates involved are legal as where there is a trust. See Coquillard v. Coquillard, 
supra note 41, at 507, 113 N. E. at 487; Gavin v. Curtin, supra note 100, at 648- 
49, 49 N. E. at 527. 
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as already set forth, is to effect a division of a cotenancy by the 
creation of interests in severalty. In case of a partition sale, divi- 
sion of the proceeds may properly be made among those who have 
interests in fee in possession. It has been pointed out that in 
many states, by statutory provision or judicial construction, a 
life estate may be valued and a gross sum paid to the life tenant.’”” 
In the present situation the proceeding is one to effect a change 
in the subject matter of ownership rather than a separation of 
interests. Allowance of a lump sum payment for a life estate is 
even more questionable than in the partition cases.*** There is 
this further difference between the two actions. Partition has 
been said to be a matter of “ right,” although the interests of cer- 
tain of the cotenants might suffer materially as a consequence 
thereof.*** But the present proceeding clearly depends upon the 
advantage of all the parties concerned.** 


STATUTES AUTHORIZING JUDICIAL SALES IN CASES WHERE 
FuTurRE INTERESTS ARE LIMITED 


In several states there are statutes providing for the extinguish- 
ment by judicial sale of certain possessory interests in land, and 
the substitution therefor of similar interests in the proceeds of 
sale. They differ much in their terms. They have usually been 
resorted to by the owner of a present estate for the purpose of de- 
stroying future interests, although in phraseology they are often 
broad enough to permit the destruction of the present estate at 
the suit of the owner of a future interest. Many questions of con- 
struction as well as of constitutionality may be raised. For con- 
venience, these statutes ‘°° may be discussed under the following 


122 See discussion of this point supra in the text, at pp. 40-41. 

123 The decrees were for payment to the life tenant of income only in: Gavin v. 
Curtin, supra note 100; Coquillard v. Coquillard, supra note 41; Bofil v. Fisher, 
3 Rich. Eq. 1 (S. C. 1850); Ruggles v. Tyson, supra note 113; and see Holt v. 
Hamlin, supra note 61; Bedford v. Bedford, supra note 103. Contra: Reed v. 
Alabama & Ga. Iron Co., 107 Fed. 586 (N. D. Ga. 1901) ; see Rakestraw v. Rake- 
straw, 70 Ga. 806, 808 (1883). 

124 FREEMAN, Op. cit. supra note 4, $$ 424, 433, 539. 

125 See cases cited supra notes 108, 118; Coquillard v. Coquillard, supra note 41. 

126 An examination of the statutory revisions available to the writer shows the 
existence of such statutes as are referred to in the following list. It has been 
thought desirable to indicate the general substance of those which are particularly 
significant. California. See note 17 supra. Connecticut. Conn. GEN. Stat. (1918) 
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heads: (a) extinguishment of contingent future interests at the 
suit of the owner of a present estate; (b) extinguishment of 
vested future interests at the suit of such an owner; (c) extin- 
guishment of either a present or a future estate at the suit of any 
person interested. 


A. Extinguishment of Contingent Future Interests at 
the Suit of the Owner of a Present Estate 


For the purposes of the present discussion, three types of con- 
tingent future interests may be distinguished. The first class 
comprises those which are contingent because limited to persons 
not in being. A conveyance to A for life and then to his surviving 
children creates a remainder of this class if A is a bachelor at the 
time of the conveyance. The second class consists of interests 
which are contingent because the identity of the person to take is 
uncertain, though he may be living. An illustration is found in a 
limitation to A for life, and then in fee to the survivor of B, C, 
and D. Here the remainderman who will be entitled in enjoy- 
ment is one of three persons, but it is impossible to determine 


§ 6073. District of Columbia. ‘“ Whenever one or more persons shall be entitled 
to an estate for life or years, or a base or qualified fee simple, or any other limited 
or conditional estate in lands, and any other person ... shall be entitled to a 
remainder . . . vested or contingent, or an interest by way of executory devise . . . 
on application of any of the parties in interest the court may ... decreeasale... 
of the property. ...” D.C. Cope (1925) § 100; see also § 97. Kentucky. Ky. 
Copes (Carroll, 1927) §§ 491, 491a. Maine. ‘“ When real estate is subject to a 
contingent remainder, executory devise . . . the court . . . may, upon petition of 
any person who has an estate in possession . . . appoint trustees, and authorize . . . 
them to... convey such estate ...in fee simple.” Mer. Rev. Star. (1916) 
c. 78, § 4. Maryland. A statute substantially like that of the District. of Columbia, 
supra. Mp. Ann. Cope (Bagby, 1924) art. 16, § 243. Massachusetts. “If land is 
subject to a vested or contingent remainder, executory devise, conditional limita- 
tion, reversion . . . the probate court . . . may, upon petition of any person hav- 
ing an... interest therein, either present or future, vested or contingent ... 
appoint ... trustees and authorize ... them to... convey such land... in 
fee simple, if such . . . conveyance appears to the court to be . . . expedient. . . .” 
Mass. Gen. Laws (1921) c. 183, § 49, as amended by Mass. Acts 1923, cc. 71 & 96. 
Michigan. “ Whenever any person shall be seised . . . of any lands . . . for life 
.. . the circuit court . . . may, on petition of such person . . . order that such 
land ... be sold . . . whenever by a proper showing . . . it shall satisfactorily 
appear that the rights of the interested parties will otherwise be jeopardized.” 
Micu. Stat. (Howell, 1913) § 11222. New Hampshire. A statute substantially like 
that of Massachusetts, supra. N. H. Pus. Laws (1926) c. 214, § 28. New Jersey. 
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which one until two of the three have died. Thirdly, there is a 
class of interests contingent because the future interest of a spe- 
cifically designated person is conditioned upon some act which 
must be done, or some event which must occur, before he can ever 
become entitled to enjoyment in possession. This class may be 
illustrated by a limitation to A for life, and then to B in fee if he 
shall survive A. This classification is applicable alike to contin- 
gent remainders and to contingent executory interests growing 
out of the Statute of Uses. 

Most statutes of the type under discussion are broad enough in 
their phraseology to empower the owner of a freehold ** estate to 


N. J. Comp. Stat. (1911) 4688. New York. “... where real property .. . is 
devised by will or conveyed . . . to a person for life, either with remainder .. . 
over, to persons the identity of whom can not be definitely ascertained until the 
death of the person entitled to the life estate, . . . the supreme court may .. . au- 
thorize the sale . . . of such real property. ... The supreme court shall not 
grant such an order, unless it appears to the satisfaction of such court, that a 
written notice . .. has been served upon the life tenant, and upon every other 
person in being having an estate of interest, vested or contingent . . . in said real 
property... .” N. Y. Rear Property Law (1909) $67. See also infra note 131. 
North Carolina. N. C. Cons. Stat. (1919) $1744. Ohio. Onto Gen. Copp 
(Throckmorton, 1926) § 11925. Pennsylvania. Pa. Stat. (West, 1920) §§ 18811-14. 
Rhode Island. A statute substantially like that of Maine, supra. R. I. Gen. Laws 
(1923) $4260. Tennessee. Tenn. ANN. Cope (Shannon, 1918) § 5086. Virginia. 
Va. Cope Ann. (1924) § 5161. West Virginia. W.Va. Cope Ann. (Barnes, 1923) 
c. 71, §§ 24b(1), (2), (8). Wisconsin. Wis. Stat. (1927) §§ 296.26-27.. Wyoming. 
Wyo. Comp. Stat. ANN. (1920) § 6258. 

It is usually clear under these statutes that the proceeds of sale are to be re- 
invested and stand in place of the real property. The life tenant, therefore, is not 
entitled to the present cash value of his estate. Spring v. Hollander, 158 N. E. 791 
(Mass. 1927) ; see Wallen v. Nicely, 2 S. W.(2d) 648, 650 (Ky. 1928) ; cf. note 123, 
supra. 

See also the following statutes providing for judicial sale under certain condi- 
tions of future interests limited after trust estates, or after present estates in persons 
under disabilities: Conn. Gen. Stat. (1918) § 6070, and Conn. Acts 1921, c. 264; 
Munn. Stat. (Mason, 1927) § 8100; N. Y. Rear Property Law (1909) §§ 105-07; 
Va. Cove (1919) $$ 5335, 5340, 5342; W. Va. Cope Ann. (Barnes, 1923) c. 83, §§ 2, 
5, 7. And cf. D. C. Cope (1925) § 162; Mp. Ann. Cope (Bagby, 1924) art. 16, 
§§ 61-65. 

127 There has been practically no discussion of the problem whether a tenant 
for years can procure judicial sale under these statutes. In a few he is.expressly 
included among the persons upon whom the power is conferred. See statute of 
District of Columbia, supra note 126. The language of other statutes might argu- 
ably include him. See Massachusetts statute, supra note 126. But the phraseology 
of some statutes clearly excludes him. See statutes of Michigan and New York, 
supra note 126. 


POWER OF LIFE TENANT OR REMAINDERMAN 65 


extinguish through judicial sale any contingent interests which 
may be limited after it. Accordingly, a life tenant may usually 
procure destruction of common law contingent remainders,'** and 
also contingent executory interests growing out of springing and 
shifting uses; **° and an owner in fee may in like manner extin- 
guish executory interests limited in total or partial defeasance of 
his estate.**° Under the New York statute, however, the consent 
of adults sui juris who are contingently interested must sometimes 
be obtained before a sale can be ordered.*** And the West Vir- 
ginia statute has received a similar construction, though its 
phraseology does .not necessarily require it.**? Certain of the 
other statutes would seem to have a somewhat limited applica- 
tion.*** 

Insofar as these statutes make contingent future interests de- 
structible, they are constitutional,*** even as applied to contin- 


128 Remainders to persons unborn or unascertained: McClure v. Crume, 141 
Ky. 361, 132 S. W. 433 (1910) ; Whittaker v. Chenault, 192 Ky. 81, 232 S. W. 391 
(1921); Sohier v. Mass. Gen. Hospital, 3 Cush. 483 (Mass. 1849); Garrison v. 
Hecker, supra note 13; Dawson v. Wood, 177 N. C. 158, 98 S. E. 459 (1919) ; Matter 
of Field, 131 N. Y. 184, 30 N. E. 48 (1892) ; Geary v. Butts, 84 W. Va. 348, 99 S. E. 
492 (1919); Lueft v. Lueft, 129 Wis. 534, 109 N. W. 652 (1906); Im re Rees, 182 
Wis. 239, 196 N. W. 239 (1923); cf. Rhea v. Shields, supra note 105. Remainders 
to ascertained persons: Linsley v. Hubbard, 44 Conn. 109 (1876); Bamforth v. 
Bamforth, 123 Mass. 280 (1877). 

129 Denson v. Denson, 125 Md. 357, 93 Atl. 981 (1915) ; In re Vail, 99 N. J. Eq. 
598, 133 Atl. 866 (1926); Ebling v. Dreyer, 149 N. Y. 460, 44 N. E. 155 (1896); 
Bullock v. Oil Co., 165 N. C. 63, 80 S. E. 972 (1914) ; Clark v. Clark, 110 Ohio St. 
644, 144 N. E. 743 (1924); Burlingham v. Vandevender, 47 W. Va. 804, 35 S. E. 
835 (1900). It is difficult in many instances to determine whether cases should be 
cited in this note or in that preceding. 

130 Downes v. Long, 79 Md. 382, 29 Atl. 827 (1894) ; Whitcomb v. Taylor, 122 
Mass. 243 (1877) ; Grenawalt’s Appeal, 37 Pa. 95 (1860). 

131 New York statute, supra note 126; In re Frutchey, 113 Misc. 45, 183 N. Y. 
Supp. 786 (1920). 

132 West Virginia statute, supra note 126; Brown v. Brown, 83 W. Va. 415, 98 
S. E. 428 (1919) ; cf. In re Kingston’s Estate, 130 Wis. 560, 110 N. W. 417 (1907). 

133 See Tennessee statute, supra note 126. The North Carolina statute in terms 
authorizes the destruction of “contingent remainders” only. See statute cited 
supra note 126. But it has been construed more broadly. Bullock v. Oil Co., 
supra note 129; Pendleton v. Williams, 175 N. C. 248, 95 S. E. 500 (1918). 

184 Linsley v. Hubbard, 44 Conn. 109 (1876); Sohier v. Mass. Gen. Hospital, 
3 Cush. 483 (Mass. 1849); Matter of Field, Dawson v. Wood, Geary v. Butts, all 
supra note 128; Garrison v. Hecker, supra note 13; Ebling v. Dreyer, supra note 
129; Grenawalt’s Appeal, 37 Pa. 95 (1860). Linsley v. Hubbard, supra, is particu- 
larly significant because there the court upheld a special legislative act empowering 
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gent future interests created before their passage.*** It is the 
constitutional provisions against the taking of property without 
due process which form the foundation for the argument against 
such legislation. These questions of constitutionality seem to re- 
solve themselves into a process of weighing the interest of society 
at large against the possible prejudice to the individuals con- 
cerned. So far as contingent future interests coming into legal 
existence subsequently to the statutes are concerned, there can be 
little doubt that the state may provide for their extinguishment 
and for the creation of similar interests in the fund arising from 
sale of the land. The possible injury to the owners of the future 
interests is small in comparison to the indisputable benefit result- 
ing from the sale, both to the owner of the present estate and also 
to society at large. The interest of society in the free alienation 
of land has received recognition in many ways for centuries past. 

In dealing with the problem of constitutionality, it is arguable 
that a distinction should be taken with respect to one of the three 
classes of contingent future interests above discussed. It is un- 
derstandable that a court will more readily uphold the destructi- 
bility by statute of the interests of persons not in esse, or of un- 
ascertained living persons, than it will of a contingent interest in 
favor of persons living and ascertained. An interest of the kind 
last mentioned appears to be less contingent and more valuable 
because of definiteness with respect to the owner. Doubtless the 
difficulties in the way of alienation are likely to be greater in cases 
where there are contingent limitations to persons not in esse or 
unascertained, yet it would seem that contingent remainders in 
ascertained persons present sufficient obstacles to alienation to 
justify statutes providing for their destruction. The New York 
cases exhibit some curious refinements along this line. A con- 
tingent limitation to an ascertained person sui juris cannot con- 
stitutionally be extinguished without his consent.*** In the case 
of limitations to classes, the consent of living members of the 


a life tenant to procure judicial sale destroying alternative contingent remainders to 
ascertained persons. 

185 Linsley v. Hubbard, 44 Conn. rog (1876); Sohier v. Mass. Gen. Hospital, 
3 Cush. 483 (Mass. 1849); Matter of Field, supra note 128; Ebling v. Dreyer, supra 
note 129. 

186 Brevoort v. Grace, 53 N. Y. 245 (1873). 
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class, in whom the future interest would vest if the preceding es- 
tate should be immediately terminated, is required; **’ but the 
interests of persons not im esse who may subsequently become 
members of the class can constitutionally be cut off.*** And if 
there are living persons who may subsequently become entitled as 
members of the class, their interests may also be extinguished 
without their consent.’*® So, in the case of a limitation to the 
heirs of a life tenant, only the consent of the heirs presumptive is 
necessary.‘*° But where there are alternative limitations to two 
classes, consent of the living members of each is necessary, ac- 
cording to the construction put upon the statute.** Query, 
whether consent of the living adult members of the second class 
could constitutionally be dispensed with? 

With respect to contingent interests arising before the statute, 
a stronger argument against destruction by judicial sale can un- 
doubtedly be made. Yet analogies supporting the power to de- 
stroy are not difficult to find. The contingent interest of the issue 
in tail is destructible by legislation without constitutional ob- 
jection, even though no compensation in any form is made,"*? and 
likewise inchoate dower.*** Probably these interests are no more 
contingent and no less valuable than many contingent remainders 
or executory limitations.*** 


B. Extinguishment of Vested Future Interests at the 
Suit of the Owner of a Present Estate 


Many statutes providing for destruction by judicial sale of 
future interests are broad enough in their terms to include even 
vested future interests. In some instances vested interests are 


137 [bid. at 252. 138 [bid. at 253. 

139 This is true even though the statute was passed subsequently to the creation 
of the limitations. Matter of Mersereau, 233 N. Y. 540, 135 N. E. 909 (1922). 

140 Jbid. 

141 Matter of Young, 242 N. Y. 237, 151 N. E. 218 (1926). 

142 Comstock v. Gray, 51 Conn. 45 (1883) ; see Note, 23 Am. & Eng. Ann. Cas. 
1912B 62. 

143 Strong v. Clem, 12 Ind. 37 (1859) ; Lucas v. Sawyer, 17 Iowa 517 (1864). 

144 It should be noted in this connection that certain contingent interests may 
be destroyed without compensation in eminent domain proceedings. First Re- 
formed Dutch Church v. Croswell, 210 App. Div. 294, 206 N. Y. Supp. 132 (1924), 
aff'd, 239 N. Y. 625, 147 N. E. 222, (1925) (possibility of reverter) ; Fifer v. Allen, 
228 Ill. 507, 81,N. E. 1105 (1907) (executory devise), 
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expressly included by name,*** while in other instances they seem 
fairly comprehended by reason of the generality of the language 
employed.*** It would be expected that courts would be much 
more reluctant to uphold as constitutional a statute effecting the 
extinguishment of vested interests without the consent of their 
owners. It seems to have been the general view that such a statute 
is unconstitutional with reference to interests created before its 
passage. Several of the cases so holding have involved special 
legislative acts,‘** but others have dealt with statutes of general 
application.*** This seems a sound view of the matter. There 
is no reason why such a statute should be made retroactive. 
Society in this country progressed satisfactorily for many years 
without any such statutes, and there does not appear to be any 
great emergency requiring their application to existing vested 
interests. 

With respect to interests created after the passage of such a 
statute, there is a division of authority. In Kentucky and Vir- 
ginia, the most recent decisions hold such statutes unconstitutional 
even as to subsequently created interests.**® But in New Hamp- 
shire, Ohio and Pennsylvania, the contrary is held,’ and the 


145 Statutes of District of Columbia, Maryland, Massachusetts, New Hamp- 
shire, Virginia, and West Virginia, supra note 126. 

146 California statute, supra notes 17-18; statutes of Connecticut, Kentucky, 
Michigan, Ohio, Wisconsin and Wyoming, supra note 126. A statute may include 
a vested interest even though the language refers only to “ contingent ” interests. 
See Apgar v. Apgar, 38 N. J. Eq. 549, 550-51 (1884) ; Burlingham v. Vandevender, 
supra note 129. 

147 Powers v. Bergen, 6 N. Y. 358 (1852); Ervine’s Appeal, 16 Pa. 256 (1851) ; 
Kneass’s Appeal, 31 Pa. 87 (1855) ; Hegarty’s Appeal, 75 Pa. 503 (1874) ; Culbert- 
son v. Coleman, 47 Wis. 193, 2 N. W. 124 (1879). 

148 Ream v. Wolls, 61 Ohio St. 131, 55 N. E. 176 (1899) ; McConnell v. Bell, 121 
Tenn. 198, 114 S. W. 203 (1908). But see Apgar v. Apgar, 38 N. J. Eq. 549, 550-51 
(1884). 

149 Gossom v. McFerran, 79 Ky. 236 (1881) (but cf. Ullman v. Harper, 75 Ky. 
164 (1876)); Curtis v. Hiden, 117 Va..289, 84 S. E. 664 (1915) ; Watkins v. Ford, 
123 Va. 268, 96 S. E. 193 (1918) (but cf. Lantz v. Massie, 99 Va. 709, 40 S. E. 50 
(1901) ; cf. Bache’s Estate, 246 Pa. 276, 92 Atl. 304 (1914). In Matter of O’Don- | 
nell, 221 N. Y. 197, 116 N. E. 1001 (1917), the New York court held it had power 
to direct the sale of future interests limited after a trust estate for the life of the 
beneficiary, adult remaindermen consenting. There were also infant remaindermen. 
The court expressly refrained from deciding whether under the statute a sale could 
be directed against the opposition of adult remaindermen. And see Brown v. 
Brown, supra note 132, at 422, 98 S. E. at 431.. 

150 Brierley v. Brierley, 81 N. H, 133, 124 Atl, 311 (4923); Nimmons v, West- 
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inclination in some other states seems toward this latter view.’™ 
It is an unfortunate state of affairs if the legislature cannot con- 
stitutionally change the legal character of interests to be created 
in land in the future, as the development of the social and economic 
structure of society may require. Doubtless a legislature may not 
provide that henceforth all remainders shall be destructible with- 
out compensation in any form to the remaindermen. So to pro- 
vide would be to lay a trap for unwary purchasers and unwary 
donors alike. It is hardly an answer to say that all must be pre- 
sumed to know the law and to realize the worthlessness of a 
remainder under such a rule. Doubtless the property interest of 
one person may not be extinguished for the merely personal ad- 
vantage of another without compensatory return to the one so 
deprived. It has sometimes been asserted that private property of 
one person may not be taken for the personal benefit of another 
private individual, either with or without compensation.**? Ac- 
cordingly it has been held that a statute which provides for the 
laying out of a private way over the land of another upon com- 
pensation made is unconstitutional.’ It°is questionable, how- 
ever, if the authorities sustain this proposition when the decisions 
are considered in their practical aspect.*°* Statutes providing 
for the sale of land held in common have been sustained even with 


fall, 33 Ohio St. 213 (1877); Oyler v. Scanlan, 33 Ohio St. 308 (1877); Smith’s 
Estate, 207 Pa. 604, 57 Atl. 37 (1904). It should be observed, however, that the 
Pennsylvania statute does not afféct all vested remainders, but only those subject 
to opening to admit after-born children. 

151 See Apgar v. Apgar, 38 N. J. Eq. 549, 550-51 (1884) ; cf. Powell v. Bailey, 
138 Md. 169, 113 Atl. 714 (1921); Globe Realty Co. v. Lentz, 142 Ky. 497, 134 
S. W. 882 (1911) (vested remaindermen were infants). In Burlingham v. Vande- 
vender, supra note 129, it is not clear whether the vested remainderman opposed 
the sale or not. In Prall v. Prall, 39 D. C. App. 1oo (1912), the power of the 
court to sell vested interests in remainder was apparently assumed. 

152 Powers v. Bergen, 6 N. Y. 358 (1852) ; Taylor v. Porter, 4 Hill. 140 (N. Y. 
1843). 

153 Taylor v. Porter, 4 Hill. 140 (N. Y. 1843). 

154 See Lewis, Eminent Domain (3d ed. 1909) § 260. In Harvey v. Thomas, 
10 Watts 63 (Pa. 1840), and Hays v. Risher, 32 Pa. 169 (1858), the Pennsylvania 
court held constitutional a legislative act providing for the taking of land for 
branch railroads even though there was nothing in either case to indicate that any 
person other than the petitioner ever could or would use the branch lines. It is 
not hard to find a “ public interest ” when one is required to justify a desired re- 
sult. As to the interesting analogy to be found in the mill acts, see LEwis, op. cit. 
supra § 183. 
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respect to existing cotenancies.**° And one court intimates a 
willingness to hold that even the owner of an “ incorporeal ” 
interest may in some cases compel a sale including the possessory 
interests.’ 

Whether it will ever be deemed necessary in this country to 
invest the life tenant with the broad powers to destroy future 
interests which he has long held in England under the Settled 
Land Acts,’ one would hesitate to say.** What the social and 
economic conditions of a hundred years hence may demand in the 
way of legal rules, no one can prophesy with sufficient certainty 
to make his declaration worth consideration. The writer does not 
believe that it should be necessary to submit a constitutional 
amendment in order to get the desired result. It has often been 
pointed out that sale of the future interests in cases of the kind 
under discussion effects merely a substitution of interests in a 
fund for the interests in the land.**® All interests in the land can 
be transferred to the fund, and the limitations given, so far as the 
fund is concerned, exactly the same effect as they would have had 
with respect to the land. The possibility of actual prejudice to 
the owners of the future interests is small, particularly in view of 
the provision found in practically every statute, except that re- 
cently passed in California, that the court shall order no sale 
unless it shall appear that it will be to the advantage of all persons, 
owners of the future interests as well as of the present.**° The 
power under these statutes of any interested person to compel a 
sale is far less extensive than is the power of a cotenant to compel 
partition.“ It is perhaps true that the present benefit to the life 
tenant or present possessory owner is the moving factor, and that 


155 Richardson v. Monson, 23 Conn. 94 (1854). 

156 Wilson v. Peck, 39 Conn. 54 (1872). 

157 See supra note 16. 

158 See Sims, Notes on Codifying Real Property Law in the United States 
(1923) 36 Harv. L. Rev. 987, 1000. 

159 Smith’s Estate, supra note 150; Linsley v. Hubbard, 44 Conn. 109 (1876) ; 
Sohier v. Mass. Gen. Hospital, 3 Cush. 483 (Mass. 1849); Geary v. Butts, supra 
note 128. 

160 See the language of the statutes cited supra note 126, and see comment 
on the California act in (1927):16 Cav. L. REv. 63-64. 

161 See Apgar v. Apgar, 38 N. J. Eq. 549, 550-51 (1884) ; Nimmons v. West- 
fall, 33 Ohio St. 213, 226 (1877); Brierley v. Brierley, supra note 150, at 135-36, 
124 Atl. at 311. 
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so far as the future interests are concerned, the mere absence of 
probable prejudice will be enough to induce the court to order a 
sale. It may be contended that the owner of a future interest 
should not be compelled to submit to a destruction of his interest 
in the land for the benefit primarily of the present occupant, that 
it should be within his power to retain it for any reason, or for no 
reason at all. This argument, however, carries too far. When- 
ever two or more persons have interests in the same land, each 
must concede something to the other, as the aggregate value of the 
two interests will not likely equal that of a single interest legally 
equivalent to the two. This, of course, is the reasoning which lies 
at the basis of the partition statutes. Neither person can get the 
maximum of enjoyment from his interest because of the co- 
existence of the other interest. So either person may be forced 
to submit to a sale at the suit of the other. Nor should it be 
forgotten that it is often possible for any of the interested par- 
ties to buy in the land at the sale, if he should believe that it 
is not bringing a reasonable price in view of its probable future 
value. 

Likely there are limits beyond which one would not at present 
wish to admit such powers of destruction. Probably no one 
would consider it expedient to create in the owner of an ordinary 
profit the power to compel a sale of the possessory interest on the 
theory that he would get more for his non-possessory interest if 
it should be sold along with,the possessory estate. Conceivably # 
may not be desirable in all parts of this country at this time to 
invest a life tenant with the power to destroy a vested remainder, 
or even a contingent remainder, through judicial sale. But it is 
one thing to debate present expediency of property legislation, 
and quite another thing to assert rigid constitutional limitations 
upon the power of the legislature which may delay legislation long 
after its desirability has become patent to everybody with intel- 
ligence enough to understand the problem involved. 


C. Extinguishment of Either a Present or a Future 
Interest at the Suit of Any Person Interested 


Many statutes of the type discussed in the foregoing sections 
are broad enough in terms to admit of a judicial sale on petition 
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of the owner of a future interest.** And there are a few cases 
recognizing more or less definitely the power of such an owner to 
procure a sale.’** This obviously involves destruction of a vested 
interest. Such a state of the law is not unthinkable. It is un- 
questionably contrary to the point of view usually entertained 
at the present time with respect to the relations of life tenant and 
remainderman.*** Since the breakdown of the feudal system, 
however, future interests in land have had a gradual but constant 
development which constitutes a judicial recognition of their 
growth in importance in the social and economic scheme of things. 
From the feudal point of view, the important freehold interest was 
the one whose owner was entitled to present possession, since upon 
him rested the feudal burdens. Contingent future interests were 
for the most part destructible and inalienable. In the progress of 
the law, such interests have become in large measure indestructible 
and alienable. A future interest sold apart from the present 
estate naturally will not bring as much as it would if both were 
sold together, since men are not likely to buy interests which will 
not enable them to use the land until an indeterminable future 


time. The hardship to the life tenant, who could not at common 
law procure a sale of the future interests, no matter how valueless 
the land in its existing condition might be to him, finally resulted 
in the modes of statutory relief which have been discussed. It 
would not be beyond comprehension that the unmarketability of 
the future interests should result in similar relief for the owners 
thereof.**° 


162 Statutes of Connecticut, District of Columbia, Maryland, Massachusetts, 
New Hampshire, New Jersey, Pennsylvania, West Virginia, and Wisconsin, supra 
note 126. Some of the statutes, on the other hand, seem clearly to restrict the 
action to a tenant with a present possessory interest. See statutes of California, 
Maine, Michigan, Ohio, Rhode Island, and Virginia, supra note 126. Several of 
the statutes contain no statement as to who may bring the action. 

163 Krone v. Linville, 31 Md. 138 (1869). The language of the opinions in 
Brierley v. Brierley, supra note 150, and Apgar v. Apgar, 38 N. J. Eq. 549, 550-51 
(1884), seems to afford some support for this view. Cf. Brown v. Brown, supra 
note 132; Westhafer v..Koons, 144 Pa. 26, 22 Atl. 885 (1891). In this connection 
there should be considered the construction seemingly put upon the Minnesota par- 
tition statute by the courts of that state, which has been referred to previously. 
See note 72 supra and cases there cited. See also the dissenting opinion in Murcar 
y. Bolton, 5 Ont. Rep. 164, 178 (1884). 

164 See quotation from Murcar v. Bolton, 5 Ont. Rep. 164, 178 (1884). 

165 In Blakeley v. Calder, 15 N. Y. 617, 627 (1857), Denio, J., in arguing that 
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The problem is to determine the more useful rule after a con- 
sideration of all the factors involved. The mere fact that the 
future interest will be more valuable with a power to procure 
destruction of the present estate, is no reason for creating such a 
power. But if the prejudice to the life tenant is little or none, 
and the benefit to the remainderman is great, sale might well be 
permitted. It is true that this may not be entirely consistent with 
the contemplation of the creator of the two interests. But men are 
not allowed unlimited power to determine the ownership of their 
property after their deaths; and they should not be. The rule 
against perpetuities and the rule against restraints upon alienation 
all impose material limitations upon the power of a testator or 
other creator of future interests. If it is desirable that the owner 
of a future interest should have power to extinguish by judicial 
process the present interest in the land, too much heed should not 
be paid to the expectation or desire of the creator who has parted 
with all interest. 


CoNCLUSION 


In the foregoing discussion it has been pointed out that the 
partition statutes originated in a realization on the part of the 
courts of the social desirability of giving relief from the inconven- 
iences of common possession. The relief first took the form of 
actual division of the land held in cotenancy. As a distinguished 
judge has aptly pointed out,’ this legislation imposed a liability 


the New York partition act enabled a cotenant in remainder to procure a sale of 
all interests, including the life estate, said: “It may be said that a tenant for life 
of the entirety, having no occasion for a partition himself, ought not to be com- 
pelled for any reason or under any circumstances to have his land turned into 
money for the convenience of others who own future estates in the same land. It 
is however an incident of the qualified nature of his ownership, and it is no more 
subversive of principle than the course, expressly authorized and universally acted 
upon, of compelling a sale of an undivided part of an estate when in the opinion 
of the court partition cannot be made without great prejudice to the owners... . 
This does not require the consent of the owners. ... This is a qualification of the 
absolutum et directum dominium, which the owners of allodial land are said to 
have, which the law for purposes deemed wise. has engrafted upon estates held 
jointly or in common. The same qualification may for similar reasons be attached 
to land owned by several persons, where the division of their interests relates to 
the period of enjoyment, as where several have successive estates in the same land. 
I see nothing therefore in the dispositions which the legislature has made, incon- 
sistent with fundamental principles concerning the right of private property.” 
166 Denio, J., in Blakeley v. Calder, 15 N. Y. 617, 627 (1857). 
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upon the owners of “ absolute” interests in land, and qualified 
in material degree the “ absolute ” character of their ownership. 
When with the passage of time it became apparent that actual 
division was often not feasible, a second step in legislation was 
taken, and provision made for sale of the land held in cotenancy, 
and division of the proceeds. Thus was “ absolute ” ownership 
further qualified. But still the existence of a cotenancy, with 
rights to possession in common, was an essential fact, without 
which the statutes could have no application. It has been in- 
dicated that this is still the situation in practically all our states. 
Though the quality of partibility which was formerly charac- 
teristic only of present possessory estates has now been extended 
in several jurisdictions to future estates held in cotenancy, still 
no one may ordinarily have partition except a cotenant. Where 
life estates and future interests both exist in an undivided share, 
both may be involved in a partition. But the life tenant of the 
whole may not force a sale against the remainderman of the whole, 
or vice versa. 

Many years ago the insufficiency of the partition acts was real- 
ized. The desirability of investing the owner of the present pos- 
sessory estate with the power to alienate the absolute interest in 
some situations was recognized in new legislation, which was no 
more than an extension of the same process of qualification of 
“absolute” ownership which had begun in England centuries 
before with the partition statutes. In its simplest form this later 
legislation empowers the life tenant of the whole to procure judicial 
sale of the land where there are contingent future interests, which 
are likely to render alienation without the aid of statute practically 
impossible. The life tenant is benefited, and the interest of society 
at large in the free alienability of land is subserved. Creation in 
the life tenant of the power to procure destruction by judicial sale 
of vested future interests is a further step; the creation in the 
owner of a future interest of the power to extinguish through such 
a sale the present possessory interest, is the culmination of this 
legislative progression. At this point interests in land are viewed 
as representative merely of economic wealth, and all feudalistic 
significance of the present estate is discarded. 

Whether these last two steps should have been taken in any 
state, whether they will eventually be taken in all states, are 
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questions which future experience alone can answer. It cannot 
be denied that there is much in the present day social and economic 
order to justify this alteration in the characteristics of these 
property interests. If law is to keep step with changing social 
conditions, such alteration must be expected. The Constitution 
should not be construed so as to présent an obstacle to progress. 
As a matter of practical government, most problems of legislation 
must be solved by the decision of the majority. Since in the 
domain of property legislation our general assemblies have been 
notoriously conservative, there would seem little need for a con- 
stitutional construction imposing a restraint upon legislation of 
the kind herein discussed. 
Merrill Isaac Schnebly. 
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PUBLIC POLICY IN THE ENGLISH COMMON LAW * 


as essay on public policy originated in a much wider ques- 

tion. Is there any ideal standard of judicial legislation rec- 
ognized by English judges? If so, what is it? Suppose that an 
entirely new point comes before an English judge, on what prin- 
ciples does he settle it? In his brilliant lectures delivered a few 
years ago, Judge Cardozo has answered this question so far as the 
American bench is concerned, and much of what he has said ap- 
plies to English judges. They will refer to legal analogy, to 
legal history, to custom, to the force of justice, morals, and social 
welfare.* 

But, quite apart from the fact that English and American judi- 
cial traditions are not exactly alike, this does not tell us whether 
English judges have before them any ideal such as that to which 
I have referred. Thus there opened before me a wide tract still to 
be explored. The most obvious approach to it seemed to be by 
way of public policy. The investigation might yield something; 
and even if it yielded nothing, there is still a certain value in nega- 
tive results. On our own side of the Atlantic, the literature on 
public policy is rather scanty. Mr. W.S. M. Knight has written a 
valuable article on the topic; ® Sir Frederick Pollock’s lucid ac- 
count of it in connection with the law of contract is very helpful; ° 
and on the historical side, Professor Holdsworth is here, as in 
every other branch of the law, an infallible guide to the avenues 
of further research.* Indeed, we must make a historical sketch the 
starting point in order to understand the present law, for the doc- 
trine has existed from early times, though it has had several differ- 
ent names, and has on occasion even taken the veil of anonymity.’ 


* Founded on a lecture delivered in the University of London. 

1 Carpozo, GROWTH OF THE LAw (1924) 62. 

2 Knight, Public Policy in English Law (1922) 38 L. Q. REv. 207-19. 

8 PoLttocK, PrinciPLes oF Contract (9th ed. 1921) 379-441. 

4 3 HotpswortH, History or EnciisH Law (3d ed. 1923) 377; 5 ibid. 213-14; 
8 ibid. 54 et seg., 250, 252-53, 383-84, 478 et seq., and other references in this 
essay. 

5 I have ventured also in the course of this paper to make some references to 
the literature and decisions in the United States, and I am greatly indebted to 
Dr. Frank I. Schecter for his kindness in giving me many of these references. 
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In tracing the history of public policy, two things must be 
clearly distinguished. One is the unconscious or half-conscious 
use of it which probably pervaded the whole legal system when 
law had to be made in some way or other, and when there was not 
much statute law and practically no case law at all to summon to 
the judges’ assistance. The other is the conscious application of 
public policy to the solution of legal problems, whether it bore the 
name by which it is now known or was partly concealed under some 
other designation which, however, really expressed the same thing. 

As to the first, in the dawn of our law there is plenty of evidence 
that its rules could be modified where they were harsh, and ex- 
tended where they were defective, by “ equity.” Long before 
equity was a separate system, these ideas which lie at the root of 
it were put in practice by the king’s courts.° We know from Brac- 
ton that writs could be adapted to meet new cases. Here we have 
the paradox that public policy pervades our law and that nobody is 
aware of its existence. No one talked about “ public policy ” then, 


yet when a new writ was approved or a new rule laid down, what - 


else was it in most cases that the judges had in view but the benefit 
of the public? It was so much a matter of course that no one 
took any more special notice of it than he did of the air that he 
breathed. Then came the time when the common law courts, as 
we now call them, became so rigid in their administration that they 
lost the habit of qualifying it by equity. In the fourteenth cen- 
tury they were beginning to get a body of rules on which they 
could concentrate attention so closely, that they were apt to neglect 
the pith of the tree for the bark. Thus were suitors driven to the 
chancellor and so began the equity which we now know.’ 

In the fifteenth and sixteenth centuries, the chancellors were il- 
lustrating quite as vividly as their common law predecessors the 
paradox which I have stated, but their conceptions of what we 
might call public policy were slightly more conscious. Through 
John Gerson they had drunk deep of scholastic philosophy, and 
that very remarkable book Doctor and Student told them, I think, 
nothing new, but expressed what most of them felt and practised.® 
Its earliest edition was perhaps 1523, and the opening chapters of 


6 2 HoLpsworTH, op. cit. supra note 4, 245-46, 344. 
7 Ibid. 344-46. 
8 4 ibid. 275-76. 
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it are essential to any study of the principles of abstract justice 
which ran in men’s heads at that period. It cuts beneath the hard, 
dull surface of the law and shows us the vital spirit imprisoned in 
it. One ingredient of that vital spirit is stated by both the divine 
and the lawyer to be the law of reason. Both identify it with the 
law of nature, though the student warns the doctor that lawyers 
do not use the latter phrase.® Neither statute nor custom can pre- 
vail against the law of reason.*® It is written in the heart of every 
man and tells him what to do and what to avoid.’ So large is its 
scope that according to some all the law of the realm is the law of 
reason,” but it is not really so extensive as that." 

Moreover equity considers all the particular circumstances of 
each case, and is tempered by mercy, and is said by the Doctor 
to be applicable to every law of men, and to this the Student adds 
examples from English law. Equity mitigates the rigor of the law, 
where the words of the law are against justice and the common- 
wealth.* There is a certain amount of looseness, and perhaps 
even confusion, about some of the theories in the dialogue, but 
they all leave upon the reader an extraordinary impression of the 


® St. GeRMAIN, Doctor AND STUDENT (1523) bk. I, cc. II, V. For the impor- 
tance of these passages, see Pottock, Essays IN THE Law (1922) 57-59. 

10 Cf. Lord Holt, in City of London v. Wood, 12 Mod. 669, 687-88 (1708): 
“ When an act of Parliament is against common right and reason . . . the common 
law will control it and adjudge such act to be void.” 

11 Sr. Germatn, Doctor AND STuDENT c. II. 

12 Ibid. c. V. 

18 It is very tempting here to say a great deal more about the law of nature 
than space permits. Fortunately, we have already an excellent historical account 
of it by Sir Frederick Pollock, which I have often wished could have been published 
separately from his Essays IN THE LAw, and with this and one or two later refer- 
ences I must leave the matter. See Pottock, Essays In THE Law (1922) 31-79. 

In Y. B. Mich. 8 Edw. IV, f. 12b (1467), Yelverton says, “ We will now do in 
this case as the canonists and civilians do when a new case arises uncovered by pre- 
vious law. Then they resort to the law of nature which is the foundation of all laws, 
and therefore what commends itself to them as most beneficial for the common 
weal.” Sir Frederick Pollock regards this as no more than the envious sigh of a com- 
mon law lawyer for the dialectic resources of the civilians and canonists. PoLLock, 
op. cit. supra, at 56. The learned author also considers the plentiful use of the law 
of nature in the arguments in Sharington v. Strotton, 1 Plowd. 298 (1564), and Cal- 
vin’s Case, 7 Co. 1, 12 (1608), to be merely an incident in highly peculiar circum- 
stances. PoLLock, op. cit. supra, at 57. It is noticeable, however, that the very fact 
that the circumstances were novel was exactly the cause which drove counsel to 
the line of argument which they adopted. 

14 Doctor AND STUDENT c. XVI. 
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fluidity of legal principles at that time. It is not without signifi- 
cance that St. German gives us a picture of two scholarly men, a 
canonist and a common lawyer, giving each other courteous ex- 
planations, and not of a couple of antagonists snarling at the 
faults in each other’s system. Judges had a laboratory full of 
reagents for testing rules and changing their shape and substance. 
But there were wholesome checks on rash experiments. Our law, 
long before the Doctor and Student exchanged views, had secured 
a toughness of procedural fiber that would always bring a practi- 
tioner from airy speculation to hard earth. It was almost in the 
‘same decade that St. Germain’s work was published that there also 
appeared the New Natura Brevium of Sir Anthony Fitzherbert,** 
a work so highly technical that, compared with Doctor and Stu- 
dent, we seem to be gazing on the skeleton of the law instead of 
feeling its spirit. And this work was only one specimen of other 
books of the sixteenth century which can be read from cover to 
cover without gaining one single philosophical thought from them.*® 
Yet we may assume that the best type of lawyer knew his Doctor 
and Student as well as his Natura Brevium, for one of the most 
profound masters of the common law recommended both these 
books to the student.*” Of equity, as a separate system, it is worth 
noticing how religious concepts colored the principles of ecclesi- 
astical chancellors. ‘ I know well,” said Archbishop Morton, the 
chancellor of Henry VII, “ that every law is, or of right ought to 
be, in accordance with the law of God. And the law of God is that 
an executor who is evilly disposed shall not spend all the [de- 
ceased’s}] goods. And I know well . . . that if he will not make 
restitution where it is in his power to do so, he shall be damned 
in Hell.” ** 

Let us now turn to the more self-conscious side of public policy. 
We shall find that in its origin it shades off into the public policy 
that scarcely knew of its own existence. In discussing it we must 


15 Published in 1534. See WINFIELD, CureF Sources oF ENGLisH LecaL History 
(1925) 302. 

16 Equity, when it became centered in the chancellor’s court, was still formed on 
the principles set out in Doctor AND STUDENT. 5 Hoipswortu, History or ENGLISH 
Law 218 et seq., 235. 

17 Sir Matthew Hale in his preface to Rote, ABRIDGMENT DES CAsEs ET RESO- 
LUTIONS DEL Common Ley (1668). 

18 Y. B. Hil. 4 Hen. VII, f. 5a (1489). 
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begin by making a deliberately false step, because the later history 
of the topic has forced this upon us. We start with Bracton, not 
because we are right in doing so, but because we have later judicial 
authority that we are right in doing so. Bracton, centuries after 
his death, was credited with a much broader conception of public 
policy than he ever expressly stated. In a highly Romanesque 
passage of De Legibus Angliae, he speaks of stipulations for impos- 
sible things and gives as an example a promise of something which 
neither is, nor can be, im rerum natura, or of a thing sacred or 
public which is not the subject of private ownership.*® This passed 
by the channel of Coke’s commentaries upon Littleton *° and late? 
writers into the nineteenth century law reports,” gathering a 
good deal of moss or gloss without which it would not have been 
of much value. 

Littleton is of more assistance than Bracton. In several para- 
graphs of his Tenures he gives as the ground of the particular rule 
which he is stating that adoption of any contrary principle would 
be “inconvenient” or “ against reason.” He does recognize 
vaguely something which is not so much public policy, as we know 
it, as a canon of judicial lawmaking. In the last resort, a rule 
cannot be deduced if either: (a) it is inconsistent with some other 
established legal rule; or (b) it isillogicaleventoalayman. Thus, 
it is an established rule of law that a woman is the woman of no 
one except her husband. Therefore, in doing homage to her lord, 
a married woman uses no expression that she is the lord’s woman, 
for that would not be “convenient.” Again, it is an established 
rule of law that a lord shall get some service from its tenant. 
Therefore he gets at least fealty from a secular alienee of frankal- 
moign lands; otherwise it would be “ inconvenient ” ** and this 
applies to the tenant in frank-marriage.** So too it is “ inconven- 
ient and against reason” that partition should affect the devolu- 
tion of lands given in frank-marriage.** We need not multiply in 
detail other examples.”* In one of them, Littleton explains incon- 


19 Bracton, De Lecisus ANGLIAE (Woodbine’s ed. 1922) f. 100. 
20 Co. Litt. 206b. 

21 See Egerton v. Brownlow, 4 H. L. Cas. 1, 140 (1853). 

22 Co. Lart. § 139. 

23 Ibid. § 138. 

24 Ibid. § 269. 

25 See ibid. §§ 231, 440, 478, 722, 730. 
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venience by saying that “ the law will sooner suffer a mischief than 
an inconvenience,” ** and that phrase attracted some attention at 
a later date. LIllogicality patent to anybody is illustrated by a sec- 
tion in which he remarks that it would be inconvenient if a man 
were to sue himself.” Elsewhere, Littleton says that it is “‘ against 
reason ” that a man should be his own judge.** I suppose no one 
but a lawyer would ever have doubted this, but in Littleton’s youth 
a judge had thought it not unreasonable that a man should adju- 
dicate his own case,” and counsel had backed this view with a 
curious fable about a pope who had committed a great offense. 
The cardinals came to him and said, “ Thou has sinned.” He re- 
plied, “‘ Judge me.” They retorted, “ We cannot, because thou 
art head of the Church; judge thyself.” And the pope said, “TI 
adjudge myself to be burned.” So he was burned and afterwards 
became a saint.*° 

Now Littleton was very much the child of his age, and these 
phrases, “ inconvenient ” and “ against reason” are of common 
occurrence in the Year Books. The whole of that era was one of 
rapid building in our law, and it had to be developed more by 
analogies, by logic, and by a broad perception of what was wanted 
than by precedents of which there were few compared to the mass 
that exists in more modern law.** I doubt whether Littleton 
identified “ inconvenience ” and “ against reason” with what we 


now call public policy. The circumstances of his time made it | 


unnecessary, perhaps impossible, to think as exactly as that. But 
very likely Coke in his writings and reports turned what he bor- 


26 Ibid. § 231. 

27 Ibid. § 665. 

28 [bid. § 212. 

29 Strangeways, J., in Y. B. Hil. 8 Hen. VI, f. 20a, f. 21a (1430). But his breth- 
ren were against him. The leading authority, Dimes v. Grand Junction Canal, 3 
H. L. Cas. 759 (1852), confirms their view. 

80 Rolfe, arguendo, Y. B. Hil. 8 Hen. VI, f. 21a (1430). 

81 Cf. WINFIELD, op. cit. supra note 15, at 155. See also Finchden, arguendo, in 
40 Lib. Ass. pl. 27 (1679 ed.), ‘“‘ When a man shows that a thing is inconvenient, it 
seems that the law cannot suffer this;” and Y. B. Trin. 4 Edw. II (1311), printed 
in 42 SELDEN Socrety (1926) 120,123. The context in these cases shows that “ incon- 
venient ” means “inconsistent with legal principle,” or perhaps merely “ illogical.” 
Arguments based on “common right ” also appear in the Year Books; e.g., Y. B. 
Trin. 4 Edw. II (1311), printed in 42 SetpEn Society 109, 110, 118, 119, 121, 122, 
130-31. They are an appeal to the common stock of legal ideas without which no 
civilized community can exist. 
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rowed from Littleton into something a little more technical and 
certainly more far-reaching — something which formed the sub- 
stance of public policy for later generations to shape. Evidences 
of such transformation appear in his comments upon Littleton. 
Of course they are not all in one place and it is doubtful whether 
they are all quite consistent with one another. ‘“ Reason,” he 
says, “is the life of the law, nay the common law itself is nothing 
else but reason; which is to be understood of an artificial perfec- 
tion of reason, gotten by long study, observation and experience, 
and not of every man’s natural reason.” ** This may possibly 
have meant that “reason” signifies “ legal logic,” but the con- 
text, which is too long to quote here, perhaps justifies the wider 
meaning of “legal wisdom.” After all, Coke knew his Doctor 
and Student. 

As to “ inconvenience,’”’ Coke states and emphasizes the maxim, 
nihil quod est inconveniens est licitum. He regards it as a forcible 
argument. If one can extract any meaning from him, it seems to 
be that the law prefers the public good to private good, and that if 
it has to choose between prejudice to the many and mischief pecul- 
iar to individuals, the individual must suffer.** But it is perhaps 
rash to pin him down to this,** for elsewhere he regards new inven- 
tions of the judges as full of “ inconvenience.” ** To press for 
any more exact analysis is to forget the limits of Coke’s abilities. 
They did not include the capacity for close or consistent classifica- 
tion. We are at least safe in saying that he carried “ inconven- 
ience ” further than Littleton left it, and that the maxim, nihil quod 
est inconveniens est licitum, was perhaps rightly taken by later 
authorities to lay down the doctrine of public policy,* or at least to 
contain the seeds of formal ideas about it. Elsewhere, Coke would 
imply that public policy is not concerned with mala in se, but with 
mala quia prohibita which are either “ repugnant to the state,” or 
“ against some maxim or rule in law”; * and in his Reports, he 


82 Co, Litt. § 138. 

83 Tbhid, §§ 138, 231. 

84 Cf. ibid. §§ 87, 269, 440, 478, 665. Coke throughout vouchsafes no explana- 
tion. 

85 Ibid. § 722. 

86 F.g., Pollock, L. C. B., in Egerton v. Brownlow, supra note 21, at 145. 

87 Co. Lirr. 206b. Referred to by Lord Truro in Egerton v. Brownlow, supra 
note 21, at 195. 
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states a resolution of the court that the law will never make an 
interpretation to advance private interests and to destroy public 
good.** But these dicta would not be worth citing, except for the 
use made of them by Coke’s successors. They merely confirm the 
impression that their author had no very clear conceptions about 
the matter. 

Sir Henry Finch, a contemporary of Coke’s, in his Noworexvia, 
presents us with a sharper outline of what he calls the “‘ common 
weal.” He distinguishes *® the law of nature from the law of 
reason. He puts the law of reason on quite as high a level as St. 
Germain had done, and says that some of its rules are taken from 
_“ foreign learnings,” while the rest are proper to the law itself. 
Under foreign learnings he includes, “‘ Divinity, Grammar, Logic, 
Natural Philosophy, Politicall Oeconomics, Morall, though in our 
reports and Year Books they come not under the same terms, yet 
the things which there you find are the same; for the sparks of all 
sciences in the world are raked up in the ashes of the law.” *° And 
under the detailed headings of foreign learnings is a section de- 
voted to “ Things for the common weal.” Nearly all of them are 
defenses to trespass.‘ Sheppard’s Touchstone, published in 1641, 
has a passage on conditions in deeds or limitations in which he 
says that such conditions as are against the liberty of law or against 
public good are void.*? This is another quotation that later ac- 
quired some prominence in the law reports. Sheppard himself 
affords us no help towards the meaning of his own phrases, but 
Lord Chief Baron Pollock in Egerton v. Brownlow ** equated the 
phrase, “‘ against the public good,”’ to Coke’s phrase, “‘ repugnant 
to the state.” ** 

I think that one may safely say that in the seventeenth and 
eighteenth centuries the courts were advancing by somewhat un- 

88 Magdalen College Case, 2 Co. 66b (1614-15). Cf. SHEPPARD, TOUCHSTONE 
(1641) 132. 

89 “ Confuses,” according to Pottock, Essays In THE Law (1922) 58. 

40 Fincu, Noyworexvia (1627) cc. I-III. 

41 For the change in ideas about the law of nature, see Pounp, Law anp Morats 
(1924) 1 et seqg., 92 et seg.;, Pottocx, Essays In THE Law (1922) 53-63. 

42 SHEPPARD, TOUCHSTONE. (1641) 132. 

48 4 H. L. Cas. 1, 140 (1853). Swinfen Eady, J., in In re Béard, [1908] 1 Ch. 
383, 386, regarded Sheppard’s “ against the public good” as equivalent to “ against 


public policy.” 
44 Co. Litt. 206b. 
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certain steps to a narrower application of public policy, though not 
to a more definite conception of it.** Instead of sprawling in 
vaporous fashion across the legal atmosphere like a genie of the 
Arabian Nights, it is shrinking to certain departments of the law; 
but no one had yet thought of imprisoning it in a jar, and indeed 
no one has ever been able to do that. There were several agents 
at work in this shrinking process. Case law and statutes between 
them were rapidly reducing to certainty what had been under the 
vague control of reason, convenience, and policy. Every new de- 
cision that was printed had a twofold effect. It covered some 
ground which had been unfenced till then, and it formed an outpost 
for further exploration. The fuller the reports became, the less 
need was there for appeal to the law of nature, the law of reason, 
or the law of God.*® Then, too, the statute book was swelling in 
bulk, and after the Revolution of 1688, Parliament’s position was 
more fully assured. A monograph might well be written on the his- 
tory of public policy in relation to constitutional law during the 
sixteenth and seventeenth centuries, and the text of the discourse 
might be that famous passage in Chief Baron Fleming’s judgment 
in Bates’s Case *’ which begins, “The King’s power is double, 
ordinary and absolute.” The ordinary power is represented by the 
common law. The absolute power “ is properly named Policy and 
Government; and as the constitution of this body varieth with 
the time, so varieth this absolute law, according to the wisdom of 
the king for the common good.” ** Bacon’s literary exposition of the 
same view is too well known to need quotation.*® We cannot here 
follow the legal and physical battles fought upon this ground. It 
is enough to note that even after 1688, the Court of Chancery at 
one time looked as though it was becoming the dme damnée of 


45 Cf. Knight, Public Policy in English Law (1922) 38 L. Q. Rev. 208-10. 

46 “Tn England at the end of the eighteenth century juristic creative energy 
was spent. Lord Mansfield was succeeded by Lord Kenyon. Lord Eldon came 
presently to “crystallize” equity. ... Much of the disrepute of natural law at 
present comes from thinking of it in terms of the identification of an ideal form of 
familiar legal institutions with the postulated eternal immutable law of nature, 
which obtained at the end of the eighteenth century, rather than in terms of the 
classical creative natural law of the seventeenth century.” Pounp, LAw AND 
Morals 36. 

47 2 How. St. Tr. 371, 390 (1606). 

48 Ibid. 390. 

#9 Bacon, Essays (1597) “Of Judicature.” 
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the executive in what were called “cases of State.” In the 
Bankers’ Case, there was an appeal to it on the “ equity of pub- 
lic necessity.” Lord Keeper Bridgeman flinched from this and 
even Shaftesbury, who was thrust in his place as chancellor, 
found his complaisance balked by the difficulties of the task. 
Lord Nottingham’s exalted notions of his own powers made him 
more successful here, but his successor, Lord Keeper Guildford, 
bluntly refused to stop the sale of English bibles printed beyond 
the seas, on this ground.”® An echo of the idea of “case of 
State ” was heard when an English court had to make up its 
mind whether it should stop the Hungarian patriot, Louis Kos- 
suth, from printing bank notes in usurpation of the Emperor of 
Austria’s prerogative; but it was no more than an echo.™ 

Several illustrations may be given of parts of the law which 
public policy was beginning to penetrate. One hears of it in con- 
tracts in restraint of trade certainly as early as Elizabeth, and 
though in many of the cases it is not mentioned, or is referred to 
only as one of the grounds of the decision, one can safely say it 
was clearly recognized by the time of Mitchel v. Reynolds,** which 
was decided in 1711 and for a long time was a landmark in this 
branch of the law. Then it bulks largely in that great decision on 
the rule against perpetuities, the Duke of Norfolk’s Case.°* Lord 
Nottingham hit off the fluid nature of public policy when to the 
question, “ Where will you stop, if you do not stop here? ” he re- 
torted, “ I will tell you where I will stop: I will stop wherever any 
visible inconvenience doth appear.” ** 

Other examples are sales of offices," marriage contracts,°° and 


50 Moore, Act oF STATE In EnGiisH LAw (1906) 9, 21, and c. I generally. 

51 Emperor of Austria v. Day and Kossuth, 3 De G. F. & J. 217 (1861). 

52 “ Against the policy of the common law,” 1 P. Wms. 181, 183 (1711); 
“ against the policy of the law,” ibid. at 187. Cf. “ encounter le necessity del com- 
onwealth ” (against the necessity of the commonwealth), Anon., Moore K. B. 242 
(1586); Claygate v. Batchelor, Owen 143 (1600); “contrary to the common 
good,” Julliet v. Broad, Noy 98 (1619). 

53 “ Polity of the kingdom,” 3 Ch. Cas. 1, 20 (1681); “inconvenience,” ibid. 
at 49, 51. 

54 Tbid. at 49. 

55 Lord Hardwicke in Chesterfield v. Janssen, 1 Atk. 339, 352 (1750) (“for the 
sake of the public”; “ public utility ”’). 

56 Ibid. at 352. 
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wagers.’ Public policy, like misery, made some very incongruous 
bedfellows. The man who bet on Napoleon’s life,®* the worker who 
fettered his own freedom of trade, the parent who wished to tie 
up his estate indefinitely or to get his daughter too well married, 
the parish officers who compounded for a lump sum with the father 
of a bastard child,®® the person who made a simoniacal contract, 
the testator who made a gift dependent on the acquisition of a 
dukedom ** — are all here cheek by jowl. Perhaps matters were 
edging on the absurd when it was held that a colliery fire engine 
must be reckoned as personal property on the ground of “ public 
benefit and convenience.” ° 

In the earlier part of the nineteenth century, uneasy doubts 
began to be expressed about the soundness of public policy. In 
the old days the idea was so transparent, that, though it was all 
pervasive, it obscured no one’s vision. But when it had condensed 
to something much less nebulous and much more visible, the judges 
began to wonder where it was going to lead them. Lawyers talked 
much less about natural law,®* they had ceased to contend that 
reason and the law of God must override an act of Parliament, and 
they had begun to realize that some limits must be placed on the 
application of public policy unless it was to thrust them into a 
position which Parliament alone could occupy, or to infect with a 
virus of uncertainty principles which had long been settled by case 
law. 

Lord Mansfield had already indicated that public policy ought 
to be confined to new cases, and had implied that it was an impor- 
tant basis, if not the only one, of judicial legislation.** But we 


57 Jones v. Randall, 1 Cowp. 37, 39 (1774). 

58 Gilbert v. Sykes, 16 East 150 (1812). 

59 Cole v. Gower, 6 East 109, 110 (1805). 

60 Kircudbright v. Kircudbright, 8 Ves. 51 (1802). 

61 Kingston v. Pierepont, 1 Vern. 5 (1681). 

62 Lawton v. Lawton, 3 Atk. 12, 13, 15, 16 (1743). 

68 Blackstone says that human laws have no validity if contrary to the law of 
nature. Br. Comm. 1, 41. It may be doubted whether he does more than lip- 
service to the law of nature, in view of what he says later. Ibid. at 57-58. J. T. 
Coleridge’s notes to these passages, in the 1825 edition, reduced the law of nature 
to something much less than Blackstone’s statement —a man’s private conscience. 
Cf. Pottock, Essays In THE Law 60. One can still hear of the law of nature even 
in the twentieth century. See Lord Buckmaster in Bowman v. Secular Society, 
Ltd., [1917] A. C. 406, 469. 

84 Jones v. Randall, 1 Cowp. 37, 38 (1774). 
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should do a great injustice to natural law as well as considerable 
violence to the irregularity which has marked the growth of our 
legal system if we gave the impression that the law of nature had 
ceased to function in Lord Mansfield’s time. The history of the 
law merchant and the recognition of what was really quasi- 
contractual liability are aptly noticed by Sir Frederick Pollock as 
examples of the influence of the law of nature. And the notions of 
the “reasonable man” and a “ reasonable price” are later in- 
stances of the doctrine under another name.* Here and else- 
where, the law of nature was neither dead nor sleeping. But what 
certainly had happened was that public policy was splitting away 
from it, and that lawyers were beginning to see it plainly enough 
to realize that it ought to have some sort of technical shape. 

In the first quarter of the eighteenth century, ideas were fer- 
menting about public policy, and it is not surprising to find con- 
tradictory opinions expressed as to its value by different judges, or 
even by the same judge on different occasions. Some of the judges 
took the doctrine for granted and applied it without comment.®° 
Others, where they did examine it, disagreed in their conclusions, 
and in 1824 the Courts of Common Pleas and of King’s Bench 
emitted dicta which, if not inconsistent with each other, are not 
easy to reconcile. In the King’s Bench case Chief Justice Abbott, 
who was an excellent lawyer and severe against any practice savor- 
ing of fraud, not only took public policy as he found it, but carried 
it a step further than it had gone before on the facts before him.’ 
In the Common Pleas case Chief Justice Best, whose reputation 
was not as high as Abbott’s, thought that the courts had gone much 
further than they were warranted on questions of policy, and that 
where such questions were doubtful they ought to be left to the 
legislature.** It was in the same case that Mr. Justice Burrough 
took a similar view in turning loose upon the legal profession 
the historic “ unruly horse ” which he is said to have borrowed 


65 Pottock, Essays IN THE Law 68-74. Note also the learned author’s re- 
marks about the Conflict of Laws. 

66 See Plumer, V. C., and Eldon, L. C., in Vauxhall Bridge Co. v. Spencer, 2 
Madd. 356, 365 (1817), Jacob 64, 67 (1821); Abbott, C. J., in Card v. Hope, 
2B. & C. 661, 670 (1824). 

87 Card v. Hope, supra note 66. While public policy is not mentioned in the 
judgment, it underlies the decision. 

68 Richardson v. Mellish, 2 Bing. 229, 242-43 (1824). 
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from Chief Justice Hobart.*® But Chief Justice Best himself did 
not blench at using public policy on a new point “*° twice within the 
next four years, and on one of these occasions he was voicing the 
opinion of other judges in response to a request of the House of 
Lords. Both he and Mr. Justice Dampier agreed that public pol- 
icy was applicable only where the law was doubtful." That they 
arrived at opposite conclusions in applying it, is merely character- 
istic of the doctrine ever since judges began to express any opinion 
about it at all. Up to this point, public policy had suffered nothing 
more than some wavering attacks on its character, but in 1853 it 
had to fight for its life. Sixteen judges fought a pitched battle 
about it in Egerton v. Brownlow,” a case which occupies two 
hundred and fifty-six pages in the law reports. Lord Alford had 
-been given an enormous property under a will, with a proviso that 
if he died without having acquired the title of Duke or Marquis of 
Bridgewater, the gift should be void. It was held that the proviso 
was a condition subsequent and void as against public policy. The 
House of Lords summoned the judges to give their opinions. 
Eleven attended. Nine held the condition valid, two dismissed it 
as invalid. Of the lords themselves, four held it to be valid, and 
one invalid. The variety of opinions expressed reminds one of 
Jarndyce v. Jarndyce in Bleak House, of which Dickens says that 
no two lawyers could discuss it for five minutes without flatly con- 
tradicting each other. In Egerton v. Brownlow, one extreme view 
would have reduced public policy to a mere guide for ascertaining 
the object of any particular law, and would have regarded it in any 
wider sense as a historical husk that had done all that could be 
expected of it.** Another extreme view would have exalted it into 
an abstract standard of judicial legislation, independent of time or 
circumstances."* Other judges made statements that verged 
towards one or other of these extremes. Mr. Justice Crompton 
pointed out the danger of public policy owing to the fact that 


69 Jbid. at 252. 

70 Fletcher v. Sondes, 3 Bing. 501 (1826); Gifford v. Yarborough, 5 Bing. 163 
(1828). 

71 Fletcher v. Sondes, 3 Bing. 501 (1826). 

72 4 H.L. Cas. 1 (1853). 

78 Wightman and Erle, J.J., in 4 H. L. Cas. at 100; Alderson, B., ibid. at 106- 
07; Parke, B., ibid. at 122-24. 
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varying notions of public expediency would make it impossible to 
see its extent and would set up great uncertainty in ascertaining 
legal rights.” Two of the judges, though they were decidedly op- 
posed to public policy, used language which expressly or impliedly 
recognized its existence. Thus, Mr. Justice Cresswell identified 
it with the spirit of the law,” and a thoroughgoing adherent of the 
doctrine could scarcely have asked for stronger support. Baron 
Parke admitted that it had got a foothold in our law in covenants in 
restraint of trade or of marriage.”’ If any general line of thought 
is traceable in the dissentient judgments, it is that public policy is a 
tool of the legislature and not of the judicature. The lawyers — 
some of them great lawyers — who felt this certainly had some 
grounds for their attitude. Case law had become so abundant and 
Parliamentary legislation so plentiful and so much more likely to 
reflect public opinion since the Reform Act of 1832, that there 
seemed to be few gaps that required filling up in our law, and even 
so Parliament seemed much better fitted to stop them than was the 
bench. Not that this was an abnegation of all power of judicial 
legislation; for the judges could still apply established rules even 
if they could not create new ones. We have no wish to make the 
dissentient judges in Egerton v. Brownlow ventriloquial puppets 
for our own arguments in their favor, but we can perhaps read 
this much between the lines. 

Perhaps also, like all English judges, they were practical men, 
not at all welcoming any statement of the theory of judicial legisla- 
tion. When this theory peeped out from behind the veil of public 
policy and confronted eleven of them in a body, most of them were 
so alarmed at its appearance that they promptly hustled it back 
again, and seemed disposed to deny the existence not only of the 
theory but also of the veil which covered it. They might have par- 
doned an angel for having entertained it unawares, but they could 
not forgive it for appearing to them in nothing but its wings. 

The fairest statement of the view which proved acceptable to 
the House of Lords seems to be that of Lord Chief Baron Pollock. 
He said that if he were to discard public welfare from considera- 
tion, he would be abdicating the functions of his office, and that 


75 Ibid. at 70-71; see also Talfourd, J., ibid. at 96. 
76 Ibid. at 85-87. 
77 Ibid. at 122-24. 
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he ought not to shrink from applying its principles to “ any new 
and extraordinary case that may arise.” “* “ All matters relating 
to the public welfare — all acts of the legislature or the executive 
— must be decided and determined upon their own merits only.” 
“ Tt may be that judges are no better able to discern what is for 
the public good than other experienced and enlightened members 
of the community; but that is no reason for their refusing to en- 
tertain the question, and declining to decide upon it. Is it, or is it 
not, a part of our common law, that in a new and unprecedented 
case, where the mere caprice of the testator is to be weighed 
against the public good, the public good should prevail? In my 
judgment it is.”*° Lord Truro’s speech in effect covers much 
the same ground. 

I have read nothing in the reported decisions from Egerton v. 
Brownlow to 1928 which departs seriously from the extracts that I 
have cited from the Lord Chief Baron’s judgment. I respectfully 
think that it represents what English law always has been and still 
is... Baron Alderson’s repudiation of public policy in the sense 
in which it is-now understood came too late in 1853. He would 
have limited it to Parliamentary legislation. Three years later, 
Lord Campbell expressed a regret that the courts had ever inter- 
fered with contracts through the medium of public policy, and 
seemed to think that it had done nothing but obscure the boundary 
between judge made law and statutory law.** But what the learned 
judge was regretting was the history of English law. The 
passage really bemoans the tacit allotment to the judicature of a 
legislative power which has in fact been the basis of our common 
law. The judges had this power because our legal genius could 
‘cast the law in no other mold, and the common law would have 


78 Ibid. at 149. 

79 Ibid. at 149-50. 

80 at 51. 

81 Jbid. at 196-201. 

82 Knight, Public Policy in English Law (1922) 38 L. Q. REv. 207, 212-14, 
thinks that Egerton v. Brownlow was followed by a period of scepticism and hesi- 
tation in relation to public policy. Certainly there are some dicta which might 
raise this inference, but we think that, as Mr. Knight himself says, they express 
“no more than a merely conservative influence.” It may be doubted whether the 
opinions in Evanturel v. Evanturel, L. R. 6 P. C. 1, 29 (1874), are as sceptical as 
Mr. Knight suggests that they are. 

88 Hilton v. Eckersley, 6 E. & B. 47, 64 (1856). 
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been a stunted and flaccid affair if it had not been nourished by 
such power. Still, there is no doubt that but for the House of 
Lords, public policy would have pretty nearly perished in Eger- 
ton v. Brownlow. 

We have now reached the point where we can try to assess the 
current meaning of public policy, the attitude of the judges towards 
it, and the limits to which it is subject. Here one who is not im- 
mersed in the practice of the law must gather his material from 
the law reports, and he may very well make mistakes, for what the 
reports do not give us is the silent traditions which influence the 
judges in administering the law; these can only be inferred from 
decided cases, if indeed they can be inferred at all. This makes it 
peculiarly difficult to attribute general views to the judges on a 
vague subject like public policy. But, with this preliminary warn- 
ing, I will do my best to state in a series of propositions what I 
believe to be the law. . 

(1) The attitude of the bench in general towards public policy 
is one of cautious acceptance of it. They have often repeated Mr. 
Justice Burrough’s metaphor about public policy being an unruly 
horse. That animal has proved to be a rather obtrusive, not to say 
blundering, steed in the law reports. It would have been more 
effective if we had not heard quite so much of it. It has gone re- 
verberating down the history of our law like the oath of Hull, the 
judge in Henry V’s reign, when he said of the dyer who agreed to 
restrain his own trade, “ and, by God, if the plaintiff were here, he 
should go to prison.” And at times the horse has looked like even 
less accommodating animals. Some judges appear to have thought 
it more like a tiger, and have refused to mount it at all, perhaps 
because they feared the fate of the young lady of Riga. Others 
have regarded it like Balaam’s ass which would carry its rider 
nowhere.** But none, at any rate at the present day,*° has looked 
upon it as a Pegasus that might soar beyond the momentary needs 
of the community.** The doctrine then has had some reluctant 


84 E.g., Halsbury, L. C., in Janson v. Driefontein Mines, Ltd., [1902] A. C. 
484, 491. Cf. Parke, B., in Egerton v. Brownlow, supra note 72, at 123. 

85 Platt, B., took this wider view in Egerton v. Brownlow, supra note 72, at 99. 

86 See Swinfen Eady, J., in In re Beard, [1908] 1 Ch. 383, 386-87; Warrington, 
L. J., in In re Wallace, [1920] 2 Ch. 274, 288; Im re Bowman, [1915] 2 Ch. 447, 
471. 
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adherents, but upon the whole it is accepted,*’ though it may be 
“a very unstable and dangerous foundation on which to build until 
made safe by judicial decision.” ** 

(2) What does public policy mean? If we abandoned any at- 
tempt to define it, we should have the excuse that some judges have 
thought it to be indefinable,** that others have given descriptions 
not easily reconcilable, and that others again have made incon- 
sistent statements in the self-same decision.*° There is nothing 
remarkable in this because the topic itself is so elusive. I hope 
that I do not merely add to a controversy if I describe public policy 
as “ a principle of judicial legislation or interpretation founded on 
the current needs of the community.” ** Now this signifies that the 
interests of the whole public must be taken into account; but it 
leads in practice to the paradox that in many cases what seems to 
be in contemplation is the interest of one section only of the public, 
and a small section at that. Many questions of public policy are 
profoundly uninteresting to the whole community. What does it 
matter to the ordinary citizen whether matrimonial agencies 
flourish or not, whether parish officers compound with the putative 
father of an illegitimate child, whether family bargains are made 
about church livings, whether a profiteer is a little too unblushing 
in his methods of procuring a title, or whether one who is a total 
stranger to others covenants with his father not to drink to ex- 
cess? ** The explanation of the paradox is that the courts must 
certainly weigh the interests of the whole community as well as the 


87 It is recognized without comment in such cases as Neville v. Dominion of 
Canada News Co., Ltd., [1915] 3 K. B. 556; Horwood v. Millar’s, etc. Co., [1917] 
1 K. B. 305; Im re Meyrick’s Settlement, [1921] 1 Ch. 311; Russell v. Russell, 
[1924] A. C. 687. Mr. Knight notes a tendency since 1914 to revert to the 
vaguer phrases of a century ago, “ the tendency being strengthened, as doubtless it 
was a hundred years before, by the war conditions of the period.” Knight, supra 
note 82, at 215. 

88 Lord Lindley in Janson v. Driefontein Mines, Ltd., [1902] A. C. 484, 507. 
See also Lord Davey, ibid. at 500. 

89 E.g., Jessel, M. R., in Besant v. Wood, 12 Ch. D. 605, 620 (1870). 

90 E.g. Vaughan Williams, L. J., in Driefontein Mines, Ltd. v. Jauson, [1901] 
2 K. B. 419, 431, 434. 

91 Mr. Knight distinguishes “policy of the law” from “ public policy.” 
Knight, supra note 82, at 215-17. We should be glad to think that the learned au- 
thor’s distinction — undoubtedly an important one—is as clearly marked in the 
law reports as he contends. 

92 See Denny v. Denny, [1919] 1 K. B. 583. 
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interests of a considerable section of it, such as traders; and this 
is so even where those interests stand passively in the background, 
and where the actual decision is with respect to some well marked 
body in the community. If the decision is in their favor, it means 
no more than that there is nothing in their conduct which is prejudi- 
cial to the ration as a whole. Nor is the benefit of the whole com- 
munity always a mere tacit consideration. The courts may have 
to strike a balance in express terms between community interests 
and sectional interests. They have done so, for example, where the 
general freedom of contract which everyone possesses has been 
pitted against the principle that this freedom shall not be used in 
restraint of trade. Here public policy which embraces the inter- 
ests of all may be in direct conflict with public policy that covers 
the interests of traders in the community.** Another notable in- 
stance of this was the Mogul Steamship Co., Ltd. v. McGregor, 
Gow and Co.* An agreement made among the defendants for 
“cutting ” freights in the China tea carrying trade was thought by 
some of the judges to be void as between the defendants because it 
was in restraint of trade and therefore against public policy; but 
that did not convert it into a tort as against the plaintiff whom 
this undercutting had driven out of the trade, for the competition 
which might well have ruined him individually, might also benefit 
the public at large by giving them cheaper tea. In other words, 
precisely the same act may in one aspect be against public policy 
and void, and in another aspect it may be in conformity with public 
policy and not illegal. Hence there is nothing surprising in the 
frequency with which judges have with equal plausibility arrived 
at diametrically opposite conclusions in problems of public policy 
where the scales are nearly even in this process of balancing con- 
flicting interests.” 

(3) Public policy is necessarily variable. It may be variable 
not only from one century to another, not only from one generation 
to another, but even in the same generation. Further, it may vary 


93 See Vaughan Williams, L. J., in Marlborough v. Marlborough, [1901] 1 Ch. 
165, 172; Jessel, M. R., in Printing, etc. Co. v. Sampson, L. R. 19 Eq. 462, 465 
(1875) ; Farwell, J., in Wilson v. Carnley, [1908] 1 K. B. 729, 739-40. 

94 [1892] A. C. 25. 

%5 Cf. Fletcher v. Sondes, 3 Bing. sor (1826); Hilton v. Eckersley, 6 E. & B. 
47 (1856). 
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not merely with respect to the particular topics which may be in- 
cluded in it, but also with respect to the rules relating to any one 
particular topic. As to the first point, there are certainly dicta 
which expressly or impliedly deny it.°* But there are opinions of 
equal authority,’ and even decided cases, in its favor.°* And it is 
doubtful whether there is any real conflict on the point, for even 
the adverse views would regard such new cases as mere applica- 
tions of a general principle, and if that general principle be the 
vast one of the good of the community, they concede to us all we 
want. 

As to the variability of public policy with regard to the same 
branch of the law, the illustrations are legion.*® The stock ex- 
ample is restraint of trade. In this field many decisions barely 
fifty years old are now museums of fossil economic theories.*°° 
One hundred and thirty years ago current views on religion led to 
the condemnation of Paine’s Age of Reason as a blasphemous 
libel, because any attack on Christianity was to be regarded as 
illegal.*°** Sixty years ago the frustration of a ball and tea party 
in memory of the author was compensated by one farthing 
damages.*°? Ten years ago, the House of Lords held that a denial 


96 Halsbury, L. C., in Janson v. Driefontein Mines, Ltd., [1902] A. C. 484, 
491, said: “I deny that any court can invent a new head of public policy.” Finlay, 
L. C., in Bowman v. Secular Soc., Ltd., supra note 63, at 427-28, denied that pub- 
lic policy could be applied to justify a change in legal principle by judicial de- 
cision. But what is the line between a legal principle and its application? 

®7 Lord Sumner in Bowman v. Secular Soc., Ltd., supra note 63, at 467; Lord 
Haldane, in Rodriguez v. Speyer Bros., [1919] A. C. 59, 77-81; McCardie, J., in 
Naylor, Benzon & Co. v.. Krainische Industrie Gesellschaft, [1918] 1 K. B. 331, 
342; Kennedy, L. J., in Wilson v. Carnley, [1908] 1 K. B. 729, 743. 

98 See examples given by McCardie, J., in Naylor, Benzon & Co. v. Krainische 
Industrie Gesellschaft, supra note 97, at 342. 

99 For a general statement of principle, see Evanturel v. Evanturel, L. R. 6 
P. C. 1, 29 (1874). This statement was approved by Bowen, L. J., in Maxim- 
Nordenfelt Guns, etc. Co. v. Nordenfelt, [1893] 1 Ch. 630, 665, and by Vaughan 
Williams, L. J., in Wilson v. Carnley, [1908] 1 K. B. 729, 737-38. Cf. Swinfen, 
Eady, J., in In re Beard, [1908] 1 Ch. 383, 386; Lord Sumner in Bowman v. Secu- 
lar Soc., Ltd., supra note 63, at 467, and in Russell v. Russell, [1924] A. C. 687, 
743; McCardie, J., in Naylor, Benzon & Co. v. Krainische Industrie Gesellschaft, 
supra note 97, at 342. 

100 If any special illustration be needed, see Lord Macnaghten’s speech in Nor- 
denfelt v. Maxim-Nordenfelt Guns, etc. Co., [1894] A. C. 559, 574. 

101 Rex y. Williams, 26 How. St. Tr. 653 (1797). Cf. 2 StepHEN, History oF 
Crrminat Law oF (1883) 471-73. 

102 Cowan v. Milbourn, L. R. 2 Ex. 230 (1867). Described by Lord Sumner in 
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of Christianity was not blasphemous, apart from scurrility or pro- 
fanity.*°° Here public policy had broadened legal views in reli- 
gious toleration. Now take an example where it has narrowed 
them in political morality. In James I’s reign, a baronetcy might 
be purchased for £1095, subject to safeguards which may or may 
not have been observed.** Nowadays, an agreement with the 
secretary of a charity by which he undertakes to procure a knight- 
hood for the donor of a large sum of money is so objectionable that 
the donor is not allowed to recover his gift, even though he is not 
knighted and is defrauded from the very first. Another notable 
example is the sale of commissions in the army. Within living 
memory such a transaction was perfectly lawful and a matter of 
common practice. It was an exception (expressly preserved by 
statute) to the rule forbidding sales of public offices, and that rule 
not only existed at common law,’” but was fortified by statute.” 
Public opinion gradually hardened against the retention of this 
exception, but there was still enough aristocratic support of it to 
make a bill for the abolition of the purchase of commissions futile 
in 1871; for while it passed the Commons, the House of Lords 
rejected it. The Cabinet, however, discovered that they could do 
what they wanted by Royal Warrant, and by that method purchase 
was abolished in the same year. That the Cabinet correctly inter- 
preted public opinion there can be no doubt, for an indirect result 
of their action was not merely to forbid such traffic but to make it 
a criminal offense,‘ for which a definite punishment was fixed 
ten years later.*”” 

This variability of public policy is a stone in the edifice of the 
doctrine, and not a missile to be flung at it. Public policy would 
be almost useless without it. The march of civilization and the 
difficulty of ascertaining public opinion at any given time make it 


Bowman v. Secular Soc., Ltd., [1917] A. C. 406, 462, as a “ dismal, but no doubt 
harmless, festivity.” 

108 Bowman v. Secular Soc., Ltd., [1917] A. C. 406. 

104 Cf. In re Wallace, [1920] 2 Ch. 301. 

105 Parkinson v. College of Ambulance, Ltd., [1925] 2 K. B. 1. 

106 Hanington v. Du-Chatel, 1 Bro. C. C. 124 (1781); Garforth v. Fearon, 1 
H. Bl. 327 (1790); Co. Lirr. 234a. 

107 49 Geo. III, c. 126 (1809). 

108 34 & 35 Vict. c. 86, § 2 (1872). 
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essential. There is a careful analysis of this characteristic by Lord 
Haldane in Rodriguez v. Speyer Bros.° His conclusions may be 
thus summarized. The influence of public policy on our law has 
taken three shapes: (a) rules which, though originally based on 
public policy have become so crystallized that only a statute can 
alter them, for example, the rule against perpetuities; (b) cases 
in which public policy has never crystallized, in which public policy 
depends on no real legal principle, in which it is accepted as a 
matter of fact, and in which its application depends on the circum- 
stances of each particular case, for example, cases concerning the 
legality of wagers; (c) cases in which public policy has partially 
precipitated itself into legal rules which, however, have remained 
subject to its molding influence in the sense of current national 
policy, as illustrated by covenants in restraint of trade. In this 
last field may be previous decisions in plenty, but they cannot be 
taken to stereotype national policy. Underlying all of them is the 
legal principle that trade must not be fettered. But what was a 
fetter one hundred and fifty years ago may have ceased to be so 
now." Under this head, Lord Haldane included also the general 
principle that an alien enemy cannot sue in this country.*” In the 
realm of contract, some judges have expressed a decided disin- 
clination to extend public »olicy any further in the direction of 
invalidating agreements.*** 

(4) How is public policy evidenced? If it is so variable, if it 
depends on the welfare of the community at any given time, how 


110 [1919] A. C. 59, 77-81. 

111 The principle as to covenants in restraint of trade has so clearly precipi- 
tated itself that occasionally judges do not think it worth while to state that its 
foundation is public policy. In Neville v. Dominion of Canada News Co., Ltd., 
[z915] 3 K. B. 556, this rule was one reason for the decision, public policy of an- 
other kind being the other. 

112 Rodriguez v. Speyer Bros., supra note 110, at 77. There is nothing in the 
speeches of Finlay, L. C., and Lord Parmoor that is inconsistent with this analysis. 
Ibid. at 64, 133. Lord Atkinson seemingly regarded public policy as having a fixed 
principle both in this case, ibid. at 87, and in Nordenfelt v. Maxim-Nordenfelt 
Guns, etc. Co., [1894] A. C. 535, sed quaere. Lord:Sumner apparently did not 
deny Lord Haldane’s classification, though he certainly did not agree with the 
placing of the particular examples in it. [1919] A. C. at 125-26. 

113 See Cave, J., In re Mirams, [1891] 1 Q. B. 594, 595, cited with approval by 
Lord Bramwell in Mogul Steamship Co. v. McGregor Gow & Co., [1892] A. C. 25, 
45, and by Warrington and Younger, J.J., in In re Wallace, supra note 86, at 289, 
303. 


‘ 


PUBLIC POLICY IN THE ENGLISH COMMON LAW 97 


are the courts to ascertain it? Some judges have thought this 
difficulty so great, that they have urged that it would be solved 
much better by the legislature and have considered it to be the 
main reason why the courts should leave public policy alone.*** 
Others, while accepting the doctrine, have uttered a warning that 
the judges are more to be trusted as interpreters of the law than as 
expounders of public policy.*° This admonition is a wise one 
and judges are not likely to forget it. But the better view seems to 
be that the difficulty of discovering what public policy is at any 
given moment certainly does not absolve the bench from the duty 
of doing so.** The judges are bound to take notice of it and of 
the changes which it undergoes, and it is immaterial that the ques- 
tion may be one of ethics **’ rather than of law. The basis for 
their decision is ‘‘ the opinions of men of the world, as distinguished 
from opinions based on legal learning.” *** Of course it is not to 
be expected that men of the world are to be subpeenaed as expert 
witnesses in the trial of every action raising a question of public 
policy. It is the judges themselves, assisted by the bar, who here 
represent the highest common factor of public sentiment and intel- 
ligence. One guide that they are certain to employ whenever it is 
available is statutory legislation im pari materia, if it is not too 
antiquated to be useful.*® In exercising this branch of judicial 
discretion, they must consider the tendency of the transaction 


114 See the judgment of Alderson, B. (in which Wightman and Erle, J.J., con- 
curred) in Egerton v. Brownlow, supra note 72, at 106-07. See also Parke, 
B., ibid. at 122-24. 

115 See notes 111 and 112, supra, and Sankey, J., in Denny v. Denny, [1919] 
1 K. B. 583, 587. 

116 Younger, L. J., in In re Wallace, supra note 86, at 302. 

117 Kennedy, L. J., in Wilson v. Carnley, [1908] 1 K. B. 729, 743, thought that 
no change of public policy can be admitted in matters of elementary morality, such 
as the moral obligations involved by marriage. Dean Pound, whose judicial expe- 
rience makes his opinion all the more valuable, says of American law, “ There are 
many situations where the course of judicial action is left to be determined wholly 
by the judge’s individual sense of what is right and just.” Pounp, Law AND Morats 
62. 

118 Lord Haldane in Rodriguez v. Speyer Bros., supra note 110, at 79. It is 
only where a contract is ex facie illegal that judicial notice must be taken of its 
illegality. North Western Salt Co., Ltd. v. Electrolytic Alkali Co., Ltd., [1914] 
A. C. 461 cf. Rawlings v. Gen. Trading Co., [1921] 1 K. B. 635; Montefiore v. 
Menday Motor Co., Ltd., [1918] 2 K. B. 241. 

119 See Fry, L. J., in Mogul Steamship Co., Ltd. v. McGregor Gow Co., 23 
Q. B. D. 598, 630 (1889). 
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which they are investigating.**® Tendency, it has been pointed out, 
is not an easy word to define; ** and it is not clear whether it 
signifies a mere possibility that a given act may develop into some- 
thing contrary to the public weal,’** or whether there must be a 
probability of this occurrence as well.’** 

(5) What are the limits of public policy? The courts themselves 
have always been apprehensive of the dangers into which the ill- 
defined boundaries of public policy may lead them. Complete 
fencing of the doctrine is impossible if it is to be of the slightest use 
in developing the law. We are dealing here with something that is 
part of the spirit of our common law and not with a particular limb 
of its body that can be completely anatomized. But public policy 
is not in its narrowed modern meaning the whole spirit of the 
common law and there are other ingredients which keep it in check. 

First among these is the principle that it cannot conflict with 
existing Parliamentary legislation. It may be useful in resolving 
a doubtful point in the interpretation of an enactment.*** But 
there cannot be public policy leading to one conclusion when there 
is a statute directing a precisely opposite conclusion.*** More- 
over, where a rule of the common law is itself clear, arguments 
based upon public policy are beside the mark, however useful and 
admissible they may be where a new or doubtful question arises.**° 
There has been a noticeable tendency.to regard public policy as a 
last resort for molding the law. This was conspicuously exem- 
plified in the famous Osborne case *** when it reached the House 
of Lords. All the noble and learned lords except one preferred the 
surer ground of wlira vires to the precarious foothold of public 


120 Cf, Egerton v. Brownlow, supra note 72, at 161-62, 173-74, 196; Monte- 
fiore v. Menday Motor Co., Ltd., [1918] 2 K. B. 241. 

121 Lord Sterndale, M. R., in In re Wallace, supra note 86, at 283. 

122 Warrington, L. J., ibid. at 287. So too Lord Truro in Egerton v. Brownlow, 
supra note 72, at 198 and Swinfen Eady, J., in In re Beard, [1908] 1 Ch. at 387. 

123 Lord Sterndale, M. R., in In re Wallace, supra note 86, at 283; cf. Lord 
Brougham in Egerton v. Brownlow, supra note 72, at 173-74. 

124 Ibid. at 106-07. 

125 Im re Houghton, [1915] 2 Ch. 173; cf. Cozens-Hardy, M. R., in Estate 
of Hall, [1914] P. 1, s. 

126 Dampier, J., in Fletcher v. Sondes, 3 Bing. 501, 525~—26 (1926) ; Lord Mans- 
field in Jones v. Randall, 1 Cowp. 39 (1774). 

127 Amalgamated Soc. of Railway Servants v. Osborne, [1910] A. C. 87; cf. 
Burrough, J., in Richardson v. Mellish, 2 Bing. 229, 251 (1824). 
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policy. And that one lord was driven to it only because he felt that 
ultra vires was too doubtful for reliance. The caution which is 
characteristic of the judicial use of public policy is also illustrated 
by the curious fact that it generally (though not exclusively) has a 
negative effect. Most of the cases turn upon forbidding a man to 
do something or other. To a certain extent this has been the 
natural result of the terms in which the doctrine is described, and 
not simply a consequence of judicial caution. Public policy sub- 
ordinates individual gain to public benefit. The law repeatedly 
says, “ You must not do this because you will injure the public.” 
It rarely says, ‘“‘ You may do this because you will thereby benefit 
the public.” *** Of course it does not follow that this common 
negative statement of principle will add no constructive additions 
to our law, for the denial of a private person’s liberty of action in 
a particular case may very well be an indirect affirmation of a cor- 
responding right in every other citizen. 

Finally, public policy is emphatically no ideal standard to which 
law ought to conform.**® We have seen, at the outset of this paper, 
that when the founders of our common law spoke of “ reason,” 
“the law of reason,” “ the law of nature,” they doubtless had a 
vision of some abstraction and wished to make the law harmonize 
with that. That vision has long passed from public policy as we 
now understand the phrase.**® The legislature may have some 
imperfect grasp of Bentham’s utilitarianism, and this, or some 
more modern ethical standard, may be discoverable in judicial 
legislation.*** But it will not be found in public policy. That doc- 


128 Lord Sumner in Rodriguez v. Speyer Bros., supra note 110, at 125, said: 
“ Considerations of public policy are applied to private contracts or dispositions in 
order to disable, not in order to enable. ... I never heard of a legal disability 
from which a party or a transaction could be relieved, because it would be good 
policy to do so.” 

129 See Lord Parker in Daimler Co., Ltd. v. Continental, etc., Co., Ltd., [1916] 
2 A. C. 307, 344. 

130 Platt, B., in Egerton v. Brownlow, supra note 72, at 99, made a belated 
attempt to resuscitate it. 

181 As to which, cur. adv. vult, for this paper is confined to public policy. Dean 
Pound’s opinion is expressed in his Law anp Morats 50 et seg. The judicial appli- 
cation of the term “ natural justice ” is too wide a topic to be discussed here. In- 
deed, it would require a separate essay. A good starting point (because it includes 
older authorities) is Local Gov. Board v. Arlidge, [1915] A. C. 120, 128, 130, 138, 
150-51, and (in the courts below) King v. Local Gov. Board, [1913] 1 K. B. 463, 
475, 477, [1914] 1 K. B. 160, 176, 178, 181, 182, 190, 199, 200-01. Cf. Valentini 


t 
. 
a 
a 
q 
i} 
if 
4 
‘ 


100 HARVARD LAW REVIEW 


trine may answer the question, “ What is it that the community 
wants now?” It is dumb before the question, “ What is it that 
an ideal community ought to want? ” A judicial decision on public 
policy will give us something more subtle than the commonplaces 
of a Greek tragic chorus, but it will not soar to the ideals of the citi- 
zens in Plato’s Republic; and, if one may say so without imperti- 
nence, nothing but danger and confusion could result if the judges 
made any such attempt. Our common law is at such a mature age 
now that the lines of its trunk are settled, whatever may be the 
direction of its new branches. ' 

(6) Terms analogous to “ public policy ” have been, and still 
are, used in our law. Fuller analysis of them would unduly 
lengthen this article. To “ natural justice ” a bare reference has 
already been made. Then, again, the old vague meaning of public 
policy as any canon by which the law is to be kept tolerably abreast 
of the needs of the community appears in the “ discretion ” which 
is repeatedly given by statutes in express terms to the judges, and 
in the existence of the “ reasonable man,” a legal figment whose 
conduct is ascertainable by the brains of the judge or of the judge 
and jury. “ Discretion” and “ reasonableness ” serve a twofold 
purpose. They enable the legislature to make laws which are fairly 
certain and they save it from ridiculous attempts to cover every 
problem ejusdem generis. They are one mode of securing stability 
without rigidity in legal rules. ° 

I return, then, empty handed from the quest on which I set out. 
My problem was to find out whether the judges take the view that 
public policy is an ideal to which they should shape English case 
law. Itis not. It is still a useful and important barometer of edu- 
cated public feeling, but it is not a machine for altering its pressure. 
The value of the doctrine depends on the men who administer it, 
and the nation may rest assured that it is in safe hands. 

It would be vain to attempt here a treatment of the attitude of 
the law of the United States towards public policy. But a short 
appendix may be added with respect to one side of it. That side is 
as “tedious as a twice-told tale ” to American lawyers, but it is 
by no means so well known in England, and I refer to it for the 
benefit of English readers. It is remarkable that, in the United 


v. Canali, 24 Q. B. D. 166, 167 (1889); Atten, Law In THE MAKING (1927) 168, 
172, 195, 198, 219, 227, 254. 
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PUBLIC POLICY IN THE ENGLISH COMMON LAW Lor 


States, judicial interpretation of two amendments to the Constitu- 
tion has put the Supreme Court in a position which English courts 
have long ceased to occupy. The old vague meaning of public 
policy is in lively operation at this very day on the western side of 
the Atlantic. The Fifth Amendment to the Constitution provides 
that no person shall be “ deprived of life, liberty, or property, with- 
out due process of law.” This is perfectly general in terms and 
applies only to the federal government. The Fourteenth Amend- 
ment, passed much later than the Fifth, referred specifically to 
the separate states, and provided that no state should enact any 
law which should “ deprive any person of life, liberty, or property, 
without due process of law.” The Supreme Court, though it has 
disclaimed any intention of framing a comprehensive definition of 
the phrase “ due process of law,” has at any rate stated its general 
views on what these words mean. 


“« Due process of law in the latter [the Fifth Amendment] refers to that 
law of the land. which derives its authority from the legislative power 
conferred upon Congress by the Constitution of the United States, exer- 
cised within the limits there prescribed, and interpreted according to the 
principles of the common law. In the Fourteenth Amendment, by 
parity of reason, it refers to that law of the land in each State, which 
derives its authority from the inherent and reserved powers of the State 
exerted within the limits of those fundamental principles of liberty and 
justice which lie at the base of all our civil and political institutions,'** 
and the greatest security for which resides in the right of the people to 
make their own laws and alter them at their pleasure.” +** 


“ This statement,” says Professor Charles K. Burdick, “ has been 
paraphrased in later cases but it has not been improved upon.” ** 

A friendly alien may be pardoned for detecting a strong family 
resemblance between the phrases italicized and the “ reason,” 
“ convenience,” “ equity,” and “ law of nature ” by which English 
judges anciently molded the common law. Moreover, neither Con- 
gress under the Fifth Amendment, nor a state legislature under 
the Fourteenth Amendment can, conformably to the Constitu- 
tion, pass a law which violates these respective ‘‘ due process ” 


132 Jtalics mine. 

188 Hurtado v. California, 110 U. S. 516, 535 (1884). 

184 Burpicx, LAw or THE AMERICAN CONSTITUTION (1922) 512; and see espe- 
cially cc. XVII, XXVIIL 
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clauses. Englishmen may dismiss as an archaism Coke’s state- 
ment that an act of Parliament which conflicts with ‘“ common 
right and reason” is void, but Coke might, without absurdity, 
point to his doctrine as flourishing under a disguise at this moment 
in America. Where, as has frequently happened, this has led the 
Supreme Court to declare certain enactments of the state legisla- 
tures unconstitutional, this result has often been achieved neither 
with unanimity in the Supreme Court itself nor with the general 
approval of the legal profession.**° It has been urged with some 
acidity that a state legislature is a better judge of its own “ public 
policy ” than the Supreme Court is likely to be. 
Percy H. Winfield. 


Sr. Joun’s CAMBRIDGE, ENGLAND. 


185 F.g., Tyson v. Banton, 273 U.S. 418 (1927). 
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PowER To CompEL TESTIMONY IN GENERAL Court INVESTIGA- 
TIONS. — The hue and cry is once more raised against attorneys for pro- 
fessional misconduct,’ and a new mode of coping with the resultant 
abuses has been devised. In several instances courts have undertaken 
general inquiries into “ ambulance chasing,” the proceedings being di- 
rected against no specific individuals, and having no purpose other 
than the accumulation of facts and the making of recommendations 
thereon.? And an attorney has recently been committed for contempt 
for refusing to testify at such an investigation.* The correctness of 
this latter decision is not demonstrated by saying that the investigatory 
power is “inherent” in the court.* Aside from being worthlessly 
vague,° such language is merely a restatement of the tribunal’s opinion 
as to the combined effect of history, analysis, and social policy.® 

If the source books be searched to discover whether similar in- 
quisitional procedure has formed part of the historical common law 
concept of judicial power,’ the precedents cannot fairly be said to be 
determinative. It is clear that up to the fourteenth century, regulation 
of court officers, and included therewith a general investigatory power, 
were parts of the Crown’s prerogative.* By a slow process beginning 


1 At no time in history have lawyers been free from contemporary criticism for 
misdemeaning in their profession. CHRISTIAN, SOLICITORS — AN OUTLINE OF THEIR 
History (1925) 73 et seg.; CHRIsTIAN, A SHortT History oF SoLicirors (1896) pas- 
sim; see Dialogue between Cardinal Pole and Thomas Lufset in STARKEY, LIFE AND 
Letters (Early Eng. Text Soc. 1878) 51. Early statutes reciting abuses of court 
officers and enacting remedial legislation are: 4 Hen. IV (1403) c. 18; 33 Hen. VI 
(1455) c. 73 3 Jac. I (1605) c. 7; 22 Geo. II (1749) c. 46. See Historica Mss. 
Comm., Rep. XII (4689), pt. VI, 88, 313-15. Nor is the resultant congestion of 
court calendars an essentially modern problem. 3 CARLYLE, CROMWELL’s LETTERS 
(1845) 238. It is important to recognize these facts in considering the weight of 
historical precedents on the subject matter of this note. 

2 In the Matter of the Petition of the Brooklyn Bar Ass’n and the Queens 
County Bar Ass’n, 223 App. Div. 149 (1928) ; In the Matter of the Petition of the 
Ass’n of the Bar of New York, New York County Lawyers’ Ass’n and the Bronx 
County Bar Ass’n, 222 App. Div. 580 (1928); Rubin v. State, 194 Wis. 207, 216 
N. W. 513 (1927). See (1928) 26 Onto L. BULL. 355, 515; (1928) 37 Yate L. J. 
1154. 

3 People ex rel. Karlin v. Culkin, 248 N. Y. 465, 162 N. E. 487 (1928). 

4 “We are of opinion . . . that the proposed investigation can be ordered as 
the exercise of a power inherent in, and an essential attribute of, courts of justice 
of general jurisdiction.” In the Matter of Bar Ass’n of New York, supra note 2, 
at 587. Similar language was used in Matter of the Brooklyn Bar Ass’n, supra 
note 2, at 152. 

5 The classic illustration of how a loose standard of “ inherent ” power may lead 
to pernicious results, is Wilmot’s error in claiming the power to punish summarily 
for constructive contempt as inherent in courts of record. Rex v. Almon, Wilm. 
243 (1765). Wilmot’s error has only recently been exposed by careful historical 
research. Fox, History or Contempt oF Court (1927); Laski, Procedure For 
Constructive Contempt In England (1928) 41 Harv. L. REv. 1031. 

6 Carpozo, NATURE OF THE JUDICIAL Process (1921) passim. 

7 The term “ judicial power ” is not a word of art with fixed content. “ ‘ Judicial 
power’ sums up the whole history of the administration of justice in English and 
American courts through the centuries.” Frankfurter and Landis, Power of Con- 
gress over Procedure in Criminal Contempts in “Inferior” Federal Courts —A 
Study in Separation of Powers (1924) 37 Harv. L. Rev. roro, 1017. See also Mc- 
Quigan v. Delaware, L. & W. R. R., 129 N. Y. 50, 56, 29 N. E. 235, 236 (1891). 

8 See authorities cited infra notes 9, 13. 
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about the reign of Edward I, the right to regulate in usual matters of 
court organization was ceded to the judges, until it became settled 
that the judiciary might make interstitial legislation in the form of 
Rules and Orders to govern attorneys, solicitors, and other court offi- 
cers.® Barristers, though never so classified,1° were none the less sub- 
jected to court supervision through the visitorial powers ** exercised 
by judges over the Inns of Court.’* While this transfer of the regu- 
latory power was occurring, what happened to the investigatory author- 
ity? The early instances of its exercise by the Crown can be traced 
in an unbroken line of precedents well into the reign of Henry IV.** 
About a century and a half later in 1567, and again in 1654, the Court 
of Common Pleas, of its own motion, impanelled a jury to inquire into 
all “ falsities, contempts, misprisions and other enormities” of the 
court’s officers.‘* It is impossible to tell whether the inquisitional 


2 HotpswortH, History oF EnciisH Law (3d ed. 1923) 311-18, 484-512; 
Curistian, A SHort History oF Soricirors (1896); 1 PoLLocK AND MAITLAND, 
History oF EnciisH Law (2d ed. 1898) 211 et seg.; JENKS, A SHorT History oF 
Enciiso Law (1912) 200-09; Green, The Court’s Power over Admission and Dis- 
barment (1925) 4 Tex. L. Rev. 1; Bruce, The Judicial Prerogative and Admission 
to the Bar (1924) 19 Inu. L. Rev. 1; Bolland, Two Problems in Legal History 
(1908) 24 L. Q. Rev. 392. Similarly when lawyers gained recognition as a pro- 
fession in the American colonies, their admission and supervision was given over to 
the courts. Warren, A History oF THE AMERICAN Bar (1911) 74, 109, 121, 123, 
126, 130. For specific regulations and orders made in early times, see MAUGHAM, 
Law oF ATTORNIES (1825) 15 et seq. 

10 Wettenhall v. Wakefield, 2 Dow. 759 (1833) ; MARCHANT, BARRISTER AT LAW 
(1905) 30; cf. The King v. The Benchers of Gray’s Inn, 1 Doug. 353 (1780); The 
King v. The Benchers of Lincoln’s Inn, 4 B. & C. 855 (1825). 

11 That the judges, as visitors, were neither diffident nor reluctant to exert their 
control, even over minutiae of personal conduct, is a story written in contemporary 
chronicles. DuGpALE, ORIGINALES JURIDICIALES (1671) c. LXX; 1 Pension Boox 
oF GrAy’s INN (1569-1669) 61, 91, 102, 120, 169, 212, 279, 290, 295, 337; 2 BLACK 
Booxs oF LiIncoLn’s INN (1586-1660) 20, 21, 32, 33, 47, 132, 275, 440, 451, 454; 3 
ibid. (1660-1775) 445; 2 MippLeE Tempe ReEcorps (1603-49) 986, 987; 3 INNER 
TEMPLE REcorps (1660-1714) 30. 

12 Much interesting material on life in the Inns of Court and the formative 
influence they have exerted on the legal profession may be found in: 4 HotpswortH, 
History oF ENcLisH Law 263 et seq.; MAITLAND AND Montacur, A SKETCH OF 
EnciisH LecaL History (1915) 110-14; Ditton, THE LAws AND JURISPRUDENCE 
OF ENGLAND AND AMERICA (1895) cc. 2, 3; PEARCE, A GUIDE TO THE INNS oF CouRT 
(1855) ; CUNNINGHAM, ANTIQUITIES OF THE INNS OF CouURT (1780); HERBERT, - 
ANTIQUITIES OF THE INNS OF CouRT AND CHANCERY (1802). 

18 In 1170, Henry II set afoot the famous Inquest of Sheriffs to examine into the 
misdoings of those officers. Srups, SELECT CHARTERS (oth ed. 1913) 174. Edward I 
appointed a commission “ ad audiendum gravamina et injurias si que per ministros 
illata fuerint quibuscunque personis regni.” Tout AND JONSTONE, STATE TRIALS OF 
EpWARD THE First (( Camden Soc. 1906) xii. In 1381, Parliament petitioned 
Richard II: “. . . Et @ au present, par serement des deux Justices, deux Serjantz & 
quartre loialx “Apprentices, vous plese estre enfourmez de les meschiefs q le poeple 
ont soeffert par Termes en la Loie, & par delaies & destourbes.” 3 RoTuLi PARLIA- 
MENTORUM (1381) ror. Some years later a statute declared that because “ diverses 
feyntes suytes de dettes ounte este prises . . . les justices en les courtes du roy .. . 
eient poair dexaminer les attournees.” 5 Hen. IV (1403) c. 8. This seems to indi- 
cate that as yet the judges had no such powers apart from statutory grant. In 1411, 
Henry IV answered petitions as to abuses of court officers by appointing a commis- 
sion to investigate. 3 RoTutt PARLIAMENTORUM (1411) 642, 666. 

14 See CurIsTIAN, op. cit. supra note 9, at 40, 41; MAUGHAM, op. cit. supra 
note 9, at 16, 17, 18. 
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power actually shifted in this narrow field from the Crown to the 
judiciary, or whether these were sporadic and unwarranted instances of 
court action. Certain it is that during this period the inquisitory 
process generally was considered to be peculiarly the domain of the 
Courts of Star Chamber and High Commission, both of which were 
intimately connected with the Crown.’ And no court professing to 
act under constitutional limitations would base its action on such odious 
precedents. 

Apart from history, the problem resolves itself chiefly into questions 
of separation of powers and due process of law. It is common ritual 
that the conduct of a proceeding which will not affect the legal 
relations of any member of society or result in anything more than 
advisory recommendations, does not fit into the usual categories of a 
judge’s work.’* But if “‘ separation of powers” is a “ formula,” ** a 
“ maxim,” ** or a “principle of statesmanship” *® not to be applied 
too rigidly,” other considerations of a pragmatic nature enter. Thus, 
it may be urged that the proceedings are justifiable as an analogue to 
the legislative authority of inquiry,?* in connection with the court’s 
power to make its own rules of practice ** and to control the admission 
and disbarment of attorneys. It is essential to recognize that there 


15 HotpswortH, History or EnciisH LAw 480-516, 605-11; JENKS, op. cit. 
supra note 9, at 167-68; Percy, Privy Councit UNDER THE Tupors (1907). For 
an example of a commission of inquiry issued by the Star Chamber see 2 SELECT 
Cases In STAR CHAMBER (Selden Soc. 1911) Ixxvii. 

16 See 3 Bt. Comm. 25; Frankfurter and Landis, supra note 7, at 1020 et seq.; 
Veeder, Absolute Immunity in Defamation (1909) 9 Cox. L. REv. 469, 483 et seq.; 
Dinan v. Swig, 223 Mass. 516, 112 N. E. 91 (1916) ; Muskrat v. United States, 219 
U. S. 346 (1911) ; cf. Note (1927) 41 Harv. L. Rev. 232. 

17 Larnaude, Separation of Powers, 7 CONGRESS OF ART AND SCIENCE (St. Louis, 
1904) 602, 613. 

18 See James Madison in THE FEpERALIST, No. 47 (Lodge ed. 1888) 299. 

19 Frankfurter and Landis, supra note 7, at 1010, 1012. 

20 “ Government is a practical affair intended for practical men.” United 
States v. Midwest Oil Co., 236 U. S. 459, 472 (1915) per Lamar, J. Of similar 
effect is the language in Milwaukee Pub. Co. v. Burleson, 255 U.S. 407, 416 (1921). 
See Rosson, JUSTICE AND ADMINISTRATIVE LAw (1928) c. 1; 1 Bryce, AMERICAN 
CoMMONWEALTH (1924 ed.) 216; Lasx1, AUTHORITY IN THE Mopern SraTE (1919) 
70, 71; Green, Separation of Governmental Powers (1920) 29 YALE L. J. 366. 

21 On the legislative power of inquiry see in general Landis, Constitutional 
Limitations on the Congressional Power of Investigation (1926) 40 Harv. L. 
Rev. 153; Potts, Power of Legislative Bodies to Punish for Contempt (1926) 74 
U. or Pa. L. Rev. 691; Note (1924) 38 Harv. L. Rev. 234; Briggs v. MacKellar, 
2 Abb. Pr. 30 (N. Y. 1855) ; State v. Brewster, 89 N. J. L. 658, 99 Atl. 338 (1916) ; 
McGrain v. Daugherty, 273 U.S. 135 (1927). 

22 The powers of a court of general jurisdiction to make its own rules of 
practice is of ancient origin. See Roscoe Pound, Regulation of Judicial Procedure 
by Rules of Court (1915) 10 Inv. L. Rev. 163, 171; Morgan, Judicial Regulation 
of Court Procedure (1918) 2 Minn. L. Rev. 81; Kerty, AN Historical SKETCH OF 
THE EQUITABLE JURISDICTION OF THE CouRT OF CHANCERY (1890) 104-06, 164. 
The Roman system of praetorial edicts affords a helpful comparison in this regard. 
Historica INTRODUCTION TO THE PRIVATE LAW oF ROME (1886) §§ 49, 
58. It is of course clear that the wider the interpretation given to this rule- 
making power, the easier it is to justify appending a general investigation author- 
ity. The English practice is very liberal; in the United States few jurisdictions 
have gone as far as England, and most are very far behind. See Sunderland, The 
English Struggle for Procedural Reform (1926) 39 Harv. L. Rev. 725; (1927) 13 
A. B. A. J., pt. Il; Nore (1921) 34 Harv. L. Rev. 424. 
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is no necessity of logic whereby such a symmetry in the two branches 
of government must be preserved. Not only is the scope of the legis- 
lative process, comprising, as it does, a continuous revision of the 
machinery of government, broader than that of the judicial,?* but the 
legislature, as a body representing the people, has an educative and 
informing duty exclusively its own.2* The danger of political en- 
tanglements necessarily follows the course of legislation; it need not 
be incurred, and should not be risked, by the judiciary.*° Again, the 
court’s power of rule-making is confined to a homogeneous subject 
matter, in which the need for reform is usually revealed by the daily 
experience of judge and counsel.?* Such considerations militate strongly 
against a justification of the inquisition ex convenientia. 

Closely related is the question whether compelling testimony at such 
an investigation violates the guarantees of due process of law for 
reasons similar to those which underlay the unconstitutionality of gen- 
eral warrants?’ and Star Chamber proceedings. There has been a 
marked repugnance shown in recent decisions toward sanctioning com- 
pulsory process for the conduct of “‘ fishing expeditions.” ** Perhaps the 
most helpful criterion that can be formulated is to say that “ the power 
to require testimony is limited . . . to the cases where the sacrifice 
of privacy is necessary”; °° and the standard of necessity implies a 
judgment, not on legal materials, but on social policy.*° The public 
interest to be subserved by the investigation,** the right of the indi- 
vidual to privacy,®** the danger of abuse shown by history to exist 


23 See Prentis v. American Coast Line, 211 U. S. 210, 226 (1908) ; Cuthbert W. 
Pound, The Judicial Power (1922) 35 Harv. L. Rev. 787; Conc. GLoBE, 36th 
Cong. 1st Sess., at 1102 (1860) ; 4 Conc. Des. 875-76 (1827). 

24 MONTESQUIEU, Spirit oF Laws (1750) bk. xi, c. 6; Witson, CONGRESSIONAL 
GOVERNMENT (1901) 297-303; Rocers, THE AMERICAN SENATE (1920) 192. 

25 “ Experience has proved nothing if it remains doubtful whether judges ought 
to be compelled to be partisans.” 3 LINCOLN, MESSAGES OF THE GOVERNORS (1909) 
719. See also 3 ibid. 1011; 5 ibid. 26-27. 

26 See references supra note 22. 

27 The great case condemning general warrants is Entick v. Carrington, 19 How. 
St. Tr. 1029 (1765). Modern scholars of liberal tendencies have been very 
emphatic in their approval of the principles there announced. CHAFEE, FREEDOM 
OF SPEECH (1920) 294 et seg.; 2 May, CoNsTITUTIONAL History OF ENGLAND (New 
3d ed. 1912) 124 et seg. Typical constitutional provisions are: U. S. Const. AMEND- 
MENTs art. IV; Mass. Const. art. XIV; N. J. Const. art. I, § 6. 

28 Harriman v. Interstate Commerce Comm., 211 U. S. 407 (1908); Federal 
_ Trade Comm. v. Baltimore Grain Co., 284 Fed. 886 (D. Md. 1922), aff’d, 267 U. S. 
586 (1925). See Lilienthal, Power of Governmental Agencies to Compel Testimony 
(1926) 39 Harv. L. Rev. 694; Hankin, Validity and Constitutionality of the Federal 
Trade Commission Act (1924) 19 Itz. L. Rev. 17; Mechem, Fishing Expeditions by 
Commissions (1924) 22 Micu. L. Rev. 765. 

29 Harriman v. Interstate Commerce Comm., 211 U. S. 407, 419-20 (1908), 
per Holmes, J. 

80 See Cushman, The Social and Economic Interpretation of the Fourteenth 
Amendment (1922) 20 Micu. L. REv. 737. 

81 Some idea of the nature and importance of this public interest may be 
gleaned from: REPORT OF THE COMMITTEE OF CENSORS TO THE LAW ASSOCIATION 
OF PHILADELPHIA (1928) ; WASSERVOGEL, REPORT TO THE APPELLATE Division, First 
JupictaL DEPARTMENT, IN THE MATTER OF THE ASSOCIATION OF THE BAR OF THE 
Crry oF New York (1928) ; Golden, The Tweedledee and Tweedledum Analysis of 
Ambulance Chasing (1928) 101 Cent. L. J. 1. See note 2, supra. 

82 The flair of American newspapers for throwing scandal into the headlines is 
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in court inquisitions,** and the possibility of creating jury prejudice 
against certain kinds of litigation, are all factors to be considered. 
Thus, the same court that sustained the power to compel an attor- 
ney to testify in an investigation of abuses among its officers, might 
well reach a different result if the witness were an outsider, or the 
investigation one into practices of persons not connected with the 
court. 


EFFECT OF THE RatLwAy Lapor ACT OF 1926 UPON COMPANY 
Unions. — Though the Railway Labor Act provides for collective bar- 
gaining,’ the unfortunate fate of title three of the Transportation Act 
of 1920, which purported to give similar protection to the railway 
employees,” raises the problem whether the new Act will achieve its 
purpose. In 1921 the Pennsylvania Railroad refused to confer with the 
trade union which represented the majority of the road’s employees. 
Instead it proceeded to deal with a company union,’ which it had fos- 
tered and recognized as the workers’ representative. The Railway 
Labor Board ordered a proper election to determine the workers’ choice.* 
Upon the railroad’s refusal to abide by this solution, the trade union 
sought an injunction restraining the employer from enforcing agree- 
ments made with the company union and from refusing to deal with 
the trade union. The injunction was denied,® and this ruling was 


once more illustrated by reports of proceedings of the “ambulance chasing” inquiries 
in New York. See New York Times, April 10, 1928, at 1; Brooklyn Daily Eagle, 
April 11, 1928, at 1; Brooklyn Daily Eagle, April 29, 1928, at 1; New York Evening 
Sun, May 4, 1928, at 1; New York Times, May 8, 1928, at 1. 

88 See MAITLAND AND MONTAGUE, Op. cit. supra note 12, at 116-18; Moore, 
Executive Commissions of Inquiry (1913) 13 Cov. L. Rev. 500; SmITH, GOVERN- 
MENT BY COMMISSIONS ILLEGAL AND PERNICIOUS (1849) ; HALLAM, CONSTITUTIONAL 
History oF ENGLAND (Am. ed. 1867) 201, 292. 


1 44 Stat. 577 (1926), 45 U. S. C. $$ 151-63 (1926). See especially § 2, 45 
U.S.C. § 152 (1926). For the third provision of this section concerning designation 
of representatives, see infra note 8. As to the congressional belief that the Act 
recognized collective bargaining, see 67 Conc. Rec. 4649-50 (1926). 

2 41 Stat. 469 (1920), 45 U. S. C. §§ 131-46 (1926), repealed by the statute 
cited supra note 1. 

8 “Company union” is here used to describe an association of the employees 
of a single company as distinguished from a trade union which includes in its mem- 
bership men in the employ of many concerns. See Dunn, Company UNIONS 
(1927); Burton, EmpLoveE REPRESENTATION (1926), stating, respectively, the 
views of trade unionism and of management on the subject. 

* Railway Employees Dep’t v. Pennsylvania System, Dec. No. 218, 2 R. L. B. 
207 (1921). The carrier had held its own election at which only 3,480 out of 33,- 
104 eligible men voted, and the ballot did not contain the trade union as a candi- 
date. The trade union conducted an election in which 26,055 participated. Only 
seven failed to vote for the trade union. This ballot, however, failed to provide 
for the individuals whom the company supported. Accordingly, the board ordered 
a new election. Dec. No. 218, supra. See also Railway Employees Dep’t v. Penn- 
sylvania System, Dec. No. 1829, 4 R. L. B. 387 (1923); Pennsylvania Ry. v. Rail- 
way Labor Board, 261 U.S. 72 (1923). Other figures as to those voting are stated 
in Pennsylvania System, etc. v. Pennsylvania Ry., 1 F.(2d) 171 (C. C. A. 3d, 1924). 

5 Pennsylvania Ry. System, etc. v. Pennsylvania Ry., 296 Fed. 220 (E. D. Pa. 
1924), aff'd, 1 F.(2d) 171 (C. C. A. 3d, 1924), criticised in Note (1925) 38 Harv. L. 
- 374. 


\ 


NOTES 109 


upheld by the Supreme Court on the ground that the Transportation 
Act expressed only Congress’ recommendations on the subject.® 

The present Act followed upon the heels of widespread labor dis- 
satisfaction with its predecessor.’ The single pertinent alteration con- 
sists of a subsection distinctly providing that representatives shall be 
chosen by each party without interference from the other.* This in- 
clusion seems to have been designed to prevent a recurrence of the 
difficulty experienced in the Pennsylvania case.® The absence of express 
penalties or remedies for its breach does not render the provision merely 
directory. The accepted rule of statutory construction is that if the 
legislature intended the enactment to be mandatory,*° the courts will 
provide appropriate remedies.‘ Accordingly, the subsection has re- 
cently been construed by an inferior federal court as conferring enforce- 
able legal rights.** 


6 Pennsylvania Ry. System v. Pennsylvania Ry., 267 U. S. 203, 215-16 (1925). 
Contrast the reasoning of an earlier state decision construing the Act as mandatory. 
Rhodes v. New Orleans, etc. Ry., 129 Miss. 78, 91 So. 281 (1922). 

7 See 67 Conc. Rec. 4573-74 (1926); THe HoweLt-BarkKLey Brit To DaTE 
(1924). 

8 The third subdivision of §2 of the Railway Labor Act of 1926 provides: 
“ Representatives, for the purposes of this Act, shall be designated by the respective 
parties in such manner as may be provided in their corporate organization or unin- 
corporated association, or by other means of collective action, without interference, 
influence, or coercion exercised by either party over the self-organization or desig- 
nation of representatives by the other.” 44 Stat. 578 (1926), 45 U.S. C. § 152(3) 
(1926). 

8 Ropertson, A SUMMARY OF TESTIMONY FOR AND AGAINST HOWELL-BARKLEY 
Brut (1924) 2, says: “The necessity for a provision prohibiting the employer 
from controlling the organization of employees — whereby their pretended ‘ repre- 
sentatives ’ are merely secret agents of the employer — has been proved by the per- 
sistent evasion in this manner of the present law by a few large railways.” The 
Howell-Barkley Bill (H. R. 7358, 68th Cong., 1st Sess.) contained a provision 
similar to that finally adopted by Congress in the Railway Labor Act as the third 
subdivision of § 2, cited supra note 8. 

10 The following statement of Mr. Richberg, counsel for the organized railway 
employees, made in the House hearings on the present Act was quoted in the 
House of Representatives, as explaining why penalties were omitted: “./. . the law 
for such enforcement or compulsion should be developed in the courts, according 
to the old common law theory of letting the courts develop the law after the obli- 
gations are clearly understood.” 67 Conc. REc. 4584 (1926). 

11 Duckett v. County Comm’rs, 20 Md. 468 (1863); Stearns v. Atlantic, etc. 
Ry., 46 Me. 95 (1858); 2 SUTHERLAND, StaTuTORY CONSTRUCTION (Lewis’ 2d ed. 
1904) § 720; Crates, STATUTE Law (3d ed. 1923) 203-11. See also Note (1925) 
38 Harv. L. Rev. 374. Similarly, breaches of a statute, penal in nature, are pun- 
ished by misdemeanors where no penalty is stated. State v. Tomlin, 86 W. VA. 300, 
103 S. E. 110 (1920). 

12 Brotherhood v. Texas & New Orleans Ry., 24 F.(2d) 426, 25 F.(2d) 873, 
25 F.(2d) 876 (S. D. Tex. 1928). The facts were strikingly similar to those in 
the Pennsylvania Railroad case. See supra note 4. The railroad company refused 
to recognize the trade union and encouraged a company union. See Brotherhood 
v. Southern Pac. Lines, Dec. No. 1971, 4 R. L. B. 625 (1923). Following the Rail- 
way Labor Act, the trade union sought an injunction restraining the company from 
interfering with the employees’ selection of representatives. This was granted, 
July 29, 1927 (S. D. Tex. unreported). In violation of this injunction the company 
discriminated against the leaders of the trade union and was required by a con- 
tempt order to reéngage members of the trade union unfairly discharged and to 
disestablish the company union. 24 F.(2d) 426 (1928). The injunction was made 
perpetual. 25 F.(2d) 873 (1928). A motion to vacate the contempt order was 
denied. 25 F.(2d) 876 (1928). 
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Assuming this to be the correct interpretation of the provision, its 
effect upon the newly developed company union is apparent. Histor- 
ically, the company union received its greatest impetus under con- 
ditions arising from the necessity for industrial peace in order to assure 
the successful prosecution of foreign war. The National War Labor 
Board favored collective bargaining ** but wished to avoid the an- 
tagonism of management which would naturally follow from the encour- 
agement of trade unionism.‘* The compromise solution was adopted 
of fostering committees which represented the workers in each shop.’® 
The complete evolution of the company union occurred after the return 
of the railroads to private control..*° Management adopted the new 
system to satisfy the workers’ desire for combination without granting 
them the arrogant independence of trade unions. But it would seem 
that the recent Railway Labor Act is clearly being violated where the 
company union is employed as a device to throttle collective bargain- 
ing** as in the Pennsylvania and Texas & New Orleans cases. 
An injunction *® similar to the one granted in the latter case affords 
adequate protection for the right which section three confers. 

But if the Act be regarded as but another legislative gesture, the 
legal rights of the trade union in combatting the company union are 
not so clear. The Act, at the very least, would seem to state a policy 
recognizing collective bargaining ** and the right cf the workers to be 


18 See Reeper, ANALysis or Awarps oF NaTionAL War Lasor Boarp (1919) 
2; Gregg, The National War Labor Board (1919) 33 Harv. L. REv. 39, 42. 

14 The board seems to have desired to maintain the status quo so far as union- 
ization was concerned. See REEDER, op. cit. supra note 13, 9-12; Gregg, supra 
note 13, at 43. 

15 Brotherhood of Locomotive Engineers v. Pacific Electric Ry., Nat. War 
Lab. B., Doc. No. 214 (1919) ; Brotherhood of Locomotive Engineers v. New York 
Cons. Ry., Nat. War Lab. B., Doc. No. 283 (1918) ; Amalgamated Assoc., etc. v. 
San Diego Electric Ry., Nat. War Lab. B., Doc. No. 452 (1919). See REeEper, 
op. cit. supra note 13, 5-9; Gregg, op. cit. supra note 13, at 59-61. 

16 For an account of the brief history of company unions see Dunn, ComPANy 
Unions; Burton, EMPLOYEE REPRESENTATION. 

17 Any\ company union is a limitation upon collective bargaining because its 
officers being employees of the company cannot be fully independent in making de- 
mands. For an extended discussion of the economic merits of company unions 
see INTERBOROUGH Rapip TRANSIT CoMPANY v. GREEN, et al., BRIEF FoR DE- 
FENDANTS (1928) 63-89, 186-218, 398-448. See also Interborough Rapid Transit Co. 
v. Lavin, 247 N. Y. 65, 77, 159 N. E. 863, 867 (1928). 

18 Pennsylvania Ry. System v. Pennsylvania Ry., supra note 6. 

19 Brotherhood v. Texas & New Orleans Ry., supra note 12. 

20 The use of injunctions by labor in the company union situation presents an 
interesting contrast with the general attitude of labor toward this legal device. 
Labor’s use of it has been exceedingly rare. For other instances in which it has 
used this weapon, see Schlesinger v. Quinto, 201 App. Div. 487, 194 N. Y. Supp. 
401 (1922); Moran v. Sasette, 221 App. Div. 118, 223 N. Y. Supp. 283 (1927); 
Goldman v. Cohen, 222 App. Div. 631, 227 N. Y. Supp. 311 (1928). For an 
example of the accepted view of labor that injunctions should not be permitted in 
labor disputes, see 9 AMERICAN LABOR YEAR BooK (1928) 168-72; Hearings before 
subcommittee of Committee on the Judiciary, U. S. Sen., 7oth Cong., 1st Sess. 
on S. 1482 (1928), on a bill limiting the scope of injunctions in labor disputes. On 
the general question as to the advisability of injunctive relief in such matters, see 
Chafee, Progress of the Law — Equitable Relief Against Torts 1919-1920 (1921) 
34 Harv. L. Rev. 388, 400-07; (1922) 32 YALE L. J. 166, 170. 

21 It might well be that this policy would be so strong as to render the familiar 
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represented by a trade union, if chosen by a majority of those in a 
company’s employ. Proper judicial recognition of the legislative decla- 
ration ?* would mean that henceforth labor may lawfully strive to 
achieve these ends through any of its industrial weapons.”* It is 
believed that this merely states the better view already approved by 
judicial decision. 

Legal recognition of labor’s right to combine is the result of ju- 
dicial consideration of two conflicting economic interests: (1) the 
employer’s interest in carrying on his business free of restraint; (2) 
the laborer’s interest in securing proper working conditions and 
wages. Because of the great disparity in bargaining power and the 
consequent inadequate protection afforded the individual laborer, the 
right of collective action has been sanctioned.** This right once rec- 
ognized, the power to protect it should logically follow.*° There- 
fore, a strike for collective bargaining which merely insures suc- 
cessful future collective action should be legal, and the recognition 
of the union as the representative for collective bargaining should 
he placed on a similar basis.” Unfortunately, in limiting the right to 
strike, many courts have determined that industrial weapons may be 
used only to secure immediate benefits.2* Under this test, strikes for 
higher wages ** and improved working conditions *° are legal, but group 


individual or “ yellow dog” contract void. For an argument that such contracts 
are contrary to public policy because secured through a disparity of bargaining 
power, see INTERBOROUGH Rapip TRANSIT COMPANY v. GREEN, e¢ al., BRIEF FOR 
DEFENDANTS (1928) 268-92, 305-49. See also Note (1928) 41 Harv. L. Rev. 


0. 

22 Questions of economic policy lie properly in the province of the legislature. 
See Pounp, Common Law and Legislation (1908) 21 Harv. L. REv. 383, 402-07. 
The wisdom of legislative policy in such matters should not be questioned by the 
courts. See Wilson v. New, 243 U. S. 332, 358-59 (1917). For a comment on the 
unpredictability caused in this field of the law by the absence of a definite economic 
policy, see Gill Engraving Co. v. Doerr, 214 Fed. 111, 119-20 (S. D. N. Y. 1914). 

23 The use of such weapons may be prohibited due to the illegality of means, 
but this topic is beyond the scope of this note. 

24 For the history of workers’ combinations in the Anglo-American law, see 
Martin, Mopern Law or Lasor UNIONS (1910) 3-19; 1 Eppy, ComMBINATIONS 
(1901) 250-324. 

25 See Brandeis, J., dissenting, in Duplex Printing Press Co. v. Deering, 254 U. S. 
443, 479 et seq. (1921); Holmes, J., dissenting, in Plant v. Woods, 176 Mass. 492, 
505, 57 N. E. 1011, 1016 (1900) ; Kemp v. Division No. 241, 255 Ill. 213, 226, 99 
N. E. 389, 394 (1912). 

26 See Michaels v. Hillman, 112 Misc. 395, 402, 409, 183 N. Y. Supp. 195, 200, 
204 (1920); Brandeis, J., dissenting, in Hitchman Coal & Coke Co. v. Mitchell, 
245 U.S. 229, 268-71 (1917); cf. Cornellier v. Haverhill Shoe Mfg’rs Assoc., 221 
Mass. 554, 555-56, 562, 109 N. E. 643, 646 (1915). Contra: Heitkemper v. Central 
Labor Council, 99 Ore. 1, 192 Pac. 765 (1920); see Beattie v. Callanan, 82 App. 
Div. 7, 81 N. Y. Supp. 413 (1903). See for detailed exposition of the view stated 
in the text, Note (1921) 34 Harv. L. REv. 880. 

27 See Berry v. Donovan, 188 Mass. 353, 358-59, 74 N. E. 603, 605-06 (1905) ; 
Erdman v. Mitchell, 207 Pa. 79, 94, 56 Atl. 327, 333 (1903). 

28 Karges Furniture Co. v. Amalgamated Woodworkers, etc., 165 Ind. 421, 75 
N. E. 877 (1905); see Willcutt & Sons v. Driscoll, 200 Mass. 110, 114, 85 N. E. 897, 
899 (1908); State v. Employers of Labor, 102 Neb. 768, 772, 169 N. W. 717, 
718, 170 N. W. 185 (1918). 

29 Minasian v. Osborne, 210 Mass. 250, 96 N. E. 1036 (1911); see Steinert & 
Sons v. Tagen, 207 Mass. 394, 396, 93 N. E. 584, 585 (1911); State v. Employers 
of Labor, supra note 28. 
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action to secure union recognition for purposes of collective bargaining 
is not.*° Other courts have, however, drawn a more reasonable dis- 
tinction resting upon the legality of ends ultimately sought regardless 
of the date of materialization.** Insofar as company unions may in- 
terfere with the right to collective bargaining, it would seem that 
railway labor unions should be permitted to combat them with industrial 
weapons. 


RECIPROCITY OF RIGHTS AND DuTIES BETWEEN PARENT AND CHILD. 
—In adjudications upon the duty of a parent to support a minor 
child, and the right to its services, common law judges appear to have 
been more concerned with spinning out a symmetrical pattern of rights 
and duties than with the adjustment of a human problem. As a notable 
example, they have evolved the doctrine that the parental obligation of 
support? is a correlative of the right to custody and the right to 
services.” 

This doctrine of reciprocity has little practical significance while 


80 United Shoe Corp. v. Fitzgerald, 237 Mass. 537, 130 N. E. 86 (1921); Heit- 
kemper v. Central Labor Council, supra note 26. 

81 The following cases permitting strikes for the closed shop are believed to 
support the principle stated in the text. Bossert v. Dhuy, 221 N. Y. 342, 117 N. E. 
582 (1917); Exchange Bakery, etc. Inc. v. Rifkin, 245 N. Y. 260, 157 N. E. 130 
(1927) ; see Cohn & Roth Elec. Co. v. Bricklayers, etc. Union No. 1, 92 Conn. 161, 
tor Atl. 659 (1917) ; cf. Walton Lunch Co. v. Kearney, 236 Mass. 310, 128 N. E. 
429 (1920). Contra: Baldwin Lumber Co. v. Local No. 560, 91 N. J. Eq. 240, 109 
Atl. 147 (1920). See also, as supporting text, cases cited supra ngtes 25 and 26. 


1 It is an obscure question whether the common law imposed any legal duty 
upon a parent to support a minor child. If such a duty existed, it could not be 
enforced in a civil action. Mortimore v. Wright, 6 M. & W. 482 (1840) ; Shelton 
v. Springett, 11 C. B. 452 (1851); cf. Rex v. Friend, Russ. & R. 20 (1802). Black- 
stone describes the duty as a natural one, and Chitty points out that, independent 
of express enactment, the obligation was not legal. 1 Bi. Comm. (Chitty’s ed. 1826) 
447, 448. In this country, a number of courts have flatly pronounced the duty only 
moral. Kelley v. Davis, 49 N. H. 187 (1870); Freeman v. Robinson, 38 N. J. L. 
383 (1876); Jackson v. Mull, 6 Wyo. 55, 42 Pac. 603 (1895); Raymond v. Loyl, 
10 Barb. 483 (N. Y. 1851). But modern authorities declare it to be legal. Wallace 
v. Cox, 136 Tenn. 69, 188 S. W. 611 (1916); Gulley v. Gulley, 111 Tex. 233, 231 
S. W. 97 (1921); Hoffman v. Hoffman, 218 N. W. 559 (Minn. 1928); Ross v. 
Richardson, 143 S. E. 446 (Ga. 1928). And state legislatures frequently so provide. 
Ga. CopE (1926) § 3020. 

An early English statute gave overseers of the parish authority to charge the 
parent with the maintenance of children, but this was probably designed only for 
the indemnification of the public for the upkeep of paupers. 43 Exiz. (1601) c. 2. 
Similar statutes, enacted in the United States, gave rise to various interpretations. 
See Finch v. Finch, 22 Conn. 411 (1853); Kelley v. Davis, supra; Gleason v. 
City of Boston, 144 Mass. 25, 10 N. E. 476 (1887). For the later series of English 
statutes relating to the support of infants, see Oakly v. Jackson, [1914] 1 K. B. 216; 
Eversty, Domestic REtations (Cairns ed. 1926) 519 et seq. 

2 Bishop refers to this doctrine as “a principle of the unwritten law, that the 
right to the services of the children and the obligation to maintain them go 
together.” 2 Bishop, MARRIAGE AND Divorce (6th ed. 1881) $557. ‘This right 
[to services], like that of custody, rests upon the parental duty of maintenance, and 
furnishes some compensation to the father for his own services rendered the child.” 
1 SCHOULER, MarriaGE, Divorce, SEPARATION, AND Domestic RExaTions (6th ed. 


1921) § 752. 
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the family unit remains intact, for in such a case the incidents of sup- 
port, custody, and services are consolidated.* But frequently the 
unity is destroyed by divorce or separation, or by the death of one 
parent, and these incidents are necessarily distributed. The courts 
are then presented with inquiries — who is bound to support the child, 
and who is entitled to its services? In resolving these questions, judges 
have generally invoked the doctrine of reciprocity, and as a consequence 
have brought forth every kind of contradictory holding. 

If, in a divorce, custody is awarded to the mother and the decree is 
silent as to support, some courts declare that since the father has been 
deprived of the custody and services of the child, he is absolved from 
his correlative duty of support.* Other jurisdictions, while still ad- 
hering to the doctrine of reciprocity, refuse to relieve the father from 
this obligation when the divorce has been procured because of his mis- 
conduct,° but do so if the mother was the faulty spouse. When the 
converse question as to the right to services is presented, it is held 
that because the father has the legal duty to support, he is entitled 
to the services of the child even though it is in the mother’s custody.’ 
And although no award as to custody has been made, some cases decide 
that if the mother in fact supports, she has the right to services though 
the duty of support is legally chargeable to the father. After the death 
of the father, some judges say that the mother is bound to support be- 
cause she is then entitled to services,® while others declare her entitled 
to services because she is bound to support.’® Still other courts, which 
deny that the parent has any legal obligation to support the child, 


3 So long as the family remains a unit, the right to custody and services inheres 
“ primarily ” in the father. And where a legal duty to support exists, as in nearly all 
jurisdictions today, this duty devolves primarily upon him. See Blair v. Williams, 
261 Pac. 539 (Cal. App. 1927) ; Alvey v. Hartwig, 106 Md. 254, 261, 67 Atl. 132, 135 
(1907) ; Fulton v. Fulton, 52 Ohio St. 229, 237, 39 N. E. 729, 731 (1895); Lone, 
Domestic RELATIONS (3d ed. 1923) 446. 

4 Husband v. Husband, 67 Ind. 583 (1879) ; Brow v. Brightman, 136 Mass. 187 
(1883) ; Hall v. Green, 87 Me. 122, 32 Atl. 796 (1895); Brown v. Smith, 19 R. I. 
319, 33 Atl. 466 (1895); cf. Blair v. Williams, supra note 3. In these cases 
the courts indicate that the plaintiff, by reopening the divorce decree, might secure 
some relief through the courts’ statutory power under divorce legislation to make 
orders for support. 

5 Ross v. Richardson, 143 S. E. 446 (Ga. 1928); Riggs v. Riggs, 91 Kan. 593, 
138 Pac. 628 (1914) ; Boggs v. Boggs, 138 Md. 422, 114 Atl. 474 (1921) ; Spencer v. 
Spencer, 97 Minn. 56, 105 N. W. 483 (1906); Pretzinger v. Pretzinger, 45 Ohio St. 
452, 15 N. E. 471 (1887); Evans v. Evans, 125 Tenn. 112, 140 S. W. 745 (1911). 
The reason given is that the father has lost the custody and services because of his 
own misconduct and will therefore not be freed from his duty to support. 

6 Fulton v. Fulton, 52 Ohio St. 228, 39 N. E. 729 (1895). 

7 Keller v. City of St. Louis, 152 Mo. 596, 54 S. W. 438 (1899). 

8 McGarr v. Nat. & Prov., etc. Mills, 24 R. I. 447, 53 Atl. 320 (1902); cf. 
Southern Ry. v. Flemister, 120 Ga. 524, 48 S. E. 160 (1904) ; Briscoe v. Price, 275 
Ill. 63, 113 N. E. 881 (1916). 

§ See Gleason v. City of Boston, 144 Mass. 25, 27, 10 N. E. 476, 478 (1887). 

10 Soper v. Igo, 121 Ky. 550, 89 S. W. 538 (1905) ; Horgan v. Pacific Mills, 158 
Mass. 402, 33 N. E. 581 (1893) ; Furman v. Van Sise, 56 N. Y. 435 (1874). There 
is considerable authority that after the death of the father, the mother is not bound 
to support the child unless it has no property of its own and is unable to support 
itself. See Caruso v. Caruso, 141 Atl. 16, 19 (N. J. Eq. 1928); Lonc, Domestic 
RELATIONS § 257. 

11 See supra note 1. 
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declare that the right to services is attached to custody.’? In short 
— to cease cataloging these divergencies — the courts have pursued a 
vicious circle of support, services, and custody; given a starting point, 
they can now derive any one of these incidents from the other, or refuse 
to find one because they refuse to find the other. 

It seems plain that if the law is to deal intelligently with the question 
of the support of minor children, the doctrine of reciprocity must be 
discarded. Historically, it has little foundation. Although the early 
common law apparently recognized no legal obligation on the part of the 
father to support his minor children,'* it did give him an unquestioned 
right to their services** and custody.*® Such a state of affairs can 
hardly be designated “ reciprocal.’”’ Sociologically, the doctrine is en- 
tirely without justification. The state is vitally interested in the 
proper education and maintenance of children, both from a pecuniary 
and from a social viewpoint.** The dissensions of parents and their 
comparative misconducts,'* or the award of custody and the right to 
services, are factors practically irrelevant in the determination of 
which parent is best able to support the child.* Equity, in dealing 
with the matter of custody, has never been trammeled by any theories 
of reciprocity, but has been guided only by the criterion of the child’s 
best welfare.*® It seems obvious that law courts should approach the 
question of support by this same intelligent route. 


12 Hammond v. Corbett, 50 N. H. 501 (1872); Aldrich v. Bennett, 63 N. H. 
415 (1885). 

13 See supra note I. 

14 While there may have been some doubt whether the father’s right to services 
remained absolute until the child attained majority, the authorities are agreed that 
he had this right at least until the child reached fourteen. Kent, Comm. *193; 
Reeve, Domestic RELATIONS (1867) 290; ScHOULER, loc. cit. supra note 2. Of 
course, the father could relinquish this right by emancipation. See Lonc, Domestic 
RELATIONS § 276. 

15 King v. Greenhill, 4 A. & E. 624 (1836); Ex parte Skinner, 9 J. B. Moore 
278 (1824); see De Manneville v. De Manneville, 10 Ves. 52, 59 (1804). In 
Wellesly v. Duke of Beaufort, 2 Russ. 1, 23 (1827), Lord Eldon said: “ The courts 
of law can enforce the rights of the father, but they are not equal to the office of 
enforcing the duties of the father.” 

16 See Kelley v. Kelley, 317 Ill. 104, 110, 147 N. E. 659, 661-62 (1925). 

17 In Hoffman v. Hoffman, 218 N. W. 559 (Minn. 1928), the court ordered the 
husband to support the child though it was in the custody of the mother who was 
living apart from him without legal excuse. Cf. Barker v. Commonwealth, 211 Ky. 
540, 277 S. W. 840 (1925). 

18 Should this duty of support be enforced through a bill in equity brought by 
the child against its parent to compel maintenance? In the leading case of Rawlings 
v. Rawlings, 121 Miss. 140, 83 So. 140 (1919), equity denied such relief. Accord: 
In re Ganey, 93 N. J. Eq. 389, 116 Atl. 19 (1922). These decisions were based 
upon a policy discouraging litigation between parent and child, in order to preserve 
the integrity of the family. See also Sikes v. Sikes, 158 Ga. 406, 123 S. E. 694 
(1924); In the Matter of Badger, 11 Paige 185 (N. Y. 1884); (1927) 41 Harv. 
L. Rev. 103. But a court of equity recently granted a decree compelling the father, 
at the suit of the children, to give proper support. The court pointed out that 
equity should not be overcautious about disturbing the integrity of a family where 
the children were in desperate enough circumstances to file a bill for support. 
Cunningham v. Cunningham, 299 S. W. 483 (Tex. Civ. App. 1927). 

19 Wellesly v. Duke of Beaufort, 2 Russ. 1, 23 (1827); Im re Ross, 3 D. L. R. 
351 (1928); Smart’s Exec’rs v. Bree, 211 Ky. 335, 277 S. W. 478 (1925). Equity 
early took jurisdiction over the custody and welfare of infants, upon the theory 
that the King, as parens patriae, had delegated this authority with respect to in- 
fants to chancery. Eyre v. Countess of Shaftesbury, 2 P. Wms. 102 (1722); De 
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As to the right to services, in most cases this should probably go 
hand in hand with custody. Control over the child’s person requires 
some supervision over its earnings; the right to personal service is in 
essence but an incident of parental authority to direct the minor’s 
pursuits,” and to save it from improvidence.** An awkward situation 
would be created if the right to custody and control were vested in 
one parent, the mother for example, and the right to services in the 
father. The father could make a valid contract disposing of the child’s 
services,” but the mother could prevent performance by forbidding 
the infant to engage in the labors agreed upon by her estranged spouse.”* 
Yet attaching services to custody does not free the problem from all 
difficulties. Custody is sometimes awarded to neither the father nor 
the mother, but to a third person.”* It might seem somewhat of a gratu- 
ity to permit this third person to pocket the child’s earnings. In this 
special situation, the custodian can be required to hold these pro- 
ceeds in trust for the child, or to surrender them to the supporting 
parent when such payment would involve no interference with proper 
control over the child.2> So long as the duty to support is determined 
independently of any formula of reciprocity, the child’s welfare is pro- 
tected and the courts can be resourceful enough to decide where the 
right to services shall vest in extraordinary cases. The probability that 
special situations will present themselves merely accentuates the reasons 
why the old rigid doctrine of reciprocity should be abandoned, and the 
courts be permitted to predicate their decisions upon the circumstances 
of the particular case. 


EFFECT OF DEEDS OF TRUST ON THE NEGOTIABILITY OF CORPORATE 
Bonps. — The detailed provisions of the Negotiable Instruments Law 


10 Ves. 52, 59 (1804). Whatever may have been the origin or the true basis of this 
jurisdiction, it has long been firmly established. See 3 Pomeroy, Equity Juris- 
PRUDENCE (4th ed. 1918) § 1304. The jurisdiction does not cease when custody has 
once been awarded; if circumstances change, the custody may be changed. Stevens 
v. Stevens, 31 Colo. 188, 72 Pac. 1060 (i903); In re Pettit, 84 Kan. 637, 114 Pac. 
1071 (1911). 

20 See Bare v. Beaver, 104 Pa. 58, 62 (1883). 

21 See Hammond v. Corbett, 50 N. H. 501, 507-08 (1872). 

( 22 ae v. Everett, 7 Mass. 145 (1810); cf. Hennessy v. Stewart, 31 Vt. 486 
1859). 

23 Tt seems that she would be within her rights in so doing, and not be open to 
an action for inducement of breach of contract; for it would be an idle gesture for 
the court to grant her control if she could not rightfully exercise it. Compare State 
v. Anderson, 104 N. C. 771 (1889), in which a parent was prosecuted under a 
statute providing a penalty for enticing a servant out of the employ of the master. 
The defendant had refused to permit his minor son to fulfil a contract of employ- 
ment. It was held that the parental interest of control was paramount to the 
interest of the employer under the contract. 

It may be argued that a rule placing the right to services with custody will 
sometimes operate to allow a guilty mother to deprive the father of services. Here, 
too, it seems that considerations of the child’s welfare and proper control should 
outweigh comparative misconducts. 

24 Children’s Aid Society v. Davis, 211 Ala. 344, 100 So. 325 (1924); Greene v. 
Walker, 227 Mich. 672, 199 N. W. 695 (1924). 

25 As, for example, where the earnings or a judgment for loss of services have 
already been collected. 
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concerning commercial paper’? and the practical absence of specific 
reference to bonds,” together with the difference in history and function 
of the two classes of instruments, leave the applicability of the uniform 
act to bond issues an open question.* Although a few cases in which the 
issue has been raised have held that the act applies to corporate bonds,* 
the problem still awaits solution in the majority of jurisdictions.° 
Assuming its applicability, however, the obstacles to negotiability 
are not insurmountable. Since the uniform law is essentially a recog- 
nition of commercial usages which have been accepted through the law 
merchant,° it has been thought fitting to construe its provisions, wherever 
open to interpretation, in accordance with mercantile requirements 
and practices. In line with this reasoning there has been a noticeable 
tendency to hold that substantial compliance with formal requisites is 
sufficient; 7 and as long as marketability is not appreciably impaired, 
compliance is held substantial.2 And since bonds differ from the 
ordinary bill or note, substantial compliance need not be identical 
for either class of instrument. Bonds are relatively long-termed, are 
usually purchased for investment purposes after deliberation, and 
are in general less adaptable as a substitute for money. In view of 


1 E.g., bills of exchange, § 126; notes, § 184; checks, § 185. 

2 The only reference to corporate bonds is found in § 65. “‘ Every person nego- 
tiating an instrument by delivery or by a qualified indorsement, warrants .. . (3) 
that all prior parties had capacity to contract... . 

“The provisions of subdivision three of this section do not apply to persons 
negotiating public or corporation securities, other than bills or notes.” NEGOTIABLE 
Law § 65. See BRANNAN, NEGOTIABLE INSTRUMENTS Law (Chafee’s 

. 1926) 7. 

3 “An instrument to be negotiable must conform to the following require- 
ments . . .” (italics ours) NEGOTIABLE INSTRUMENTS Law §1. Literally, therefore, 
the act would include documents of title, such as bills of lading or warehouse 
receipts, as well as bonds, and would prevent negotiability by contract or estoppel. 
See Chafee, Progress of the Law — Bills and Notes (1919) 33 Harv. L. Rev. 255, 
258; Aigler, Recognition of New Types of Negotiable Instruments (1924) 24 CoL. 
L. Rev. 563, 591; President of Manhattan Co. v. Morgan, 242 N. Y. 38, 50, 150 
N. E. 594, 598 (1926). 

4 Nickey Bros., Inc. v. Lonsdale Mfg. Co., 149 Tenn. 1, 257 S. W. 403 (1924); 
King Cattle Co. v. Joseph, 158 Minn. 481, 198 N. W. 798, 199 N. W. 437 (1924); 
see President of Manhattan Co. v. Morgan, supra note 3, at 48, 150 N. E. at 507. 
Others have assumed it. See, e.g., Bank of Cal. v. National City Co., 138 Wash. 
517, 244 Pac. 690 (1926). The Negotiable Instruments Law has been held to apply 
to government bonds. Linbarger v. Board of Education, 83 N. J. L. 446, 85 Atl. 
235 et ; City of Adrian v. Whitney Cent. Nat. Bank, 180 Mich. 171, 146 N. W. 

54 (1914). 

5 On this topic see Aigler, supra note 3; BRANNAN, op. cit. supra note 2, 5 et. 
seq.; Notes (1924) 24 Cor. L. Rev. 757; (1925) 25 id. 71, 209; (1926) 39 Harv. 
L. REv. 875. 

6 Notes (1924) 24 Cor. L. Rev. 757; (1925) 25 id. 209. 

7 Finley v. Smith, 165 Ky. 445, 177 S. W. 262 (1915) (promise to give addi- 
tional security in case of depreciation) ; Farmer v. First Nat. Bank, 89 Ark. 132, 
115 S. W. 1141 (1909) (promise to insure) ; Hibbs v. Brown, 190 N. Y. 167, 82 
N. E. 1108 (1907) (promise to pay out of a particular fund) semble; see Nathan v. 
Ogdens, 21 T. L. R. 775, 778 (1905), aff'd, 22 T. L. R. 57 (1905) (requirement that 
receipt on instrument be signed). "But see the cases contra in BRANNAN, OP. cit. 

supra note 2, 8§ 3, 5 et seg. 

8 See Chafee, Acceleration Provisions in Time Paper (1919) 32 Harv. L. REv. 
747, 783 et seq.; Cudahy Packing Co. v. State Nat. Bank, 134 Fed. 538, 542 
(C. C. A. 8th, 1904) ; Hibbs v. Brown, supra note 7, at 181, 82 N. E. at 1113. 
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this difference in fluidity, provisions which would be fatal defects in 
commercial paper — well be disregarded or minimized by the 
bondholder.?® 

Will, then, a reference to, or incorporation of, another instrument be 
fatal to the negotiability of the bond? Clearly, a mere reference to the 
indenture '° as a means of ascertaining the nature and extent of the se- 
curity and the rights of the holder with respect thereto should not be 
fatal,’ since at most such provisions relate only to the security interest. 
Moreover, the rule that contemporaneously executed instruments refer- 
ring to the same subject matter are to be construed together should not 
subject the bond to the terms of the indenture.’* Although the original 
sale of the bonds and the execution of the mortgage are usually parts of 
the same transaction, the bonds and mortgage do not constitute a single 
contract. The consideration may be the same for both, but each is a 
separate agreement of a peculiar formal type, one intended to be gov- 
erned by the law merchant, the other by the laws relating to real 
property and trusts.** 

But when the bond is expressly made subject to the deed of trust, a 
sharp conflict arises.1* The requirement of Section 1 of the Negotiable 
Instruments Law that the promise be unconditional is not conclusive; 


® Obviously, provisions which are not fatal to commercial paper should not be 
fatal to bonds. But cf. Strong v. Jackson, 123 Mass. 60, 63 (1877). 

10 “Deed of trust” and “ mortgage” will be used here synonymously, as is 
frequently the case in indentures. The indenture is a combination of both. 

11 Higgins v. Hocking Valley Ry., 188 App. Div. 684, 177 N. Y. Supp. 444 
(1919) ; Bank of Cal. v. National City Co., supra note 4. A fortiori, a statement 
that a bond is secured by a mortgage should not be fatal. See King Cattle Co. v. 
Joseph, supra note 4, at 489, 199 N. W. at 437. For cases taking the same view in 
regard to commercial paper, see Thorp v. Mindeman, 123 Wis. 149, tor N. W. 417 
(1904) ; Zollman v. Jackson Trust & Sav. Bank, 238 Ill. 290, 87 N. E. 297 (1909) ; 
(1916) 15 Micu. L. Rev. 165. ‘An earlier Minnesota case, dealing with a promis- 
sory note, suggested that the reference should be notice of what is ascertainable on 
fair inquiry. See Snelling State Bank v. Clasen, 132 Minn. 404, 407, 157 N. W. 643, 
644 (1916) ; cf. McClure v. Township of Oxford, 94 U. S. 429 (1877) (reference to 
statute in municipal bonds); St. Louis-Carterville Coal Co. v. Southern Coal & 
Mining Co., 194 Mo. App. 598, 186 S. W. 1152 (1916) (reference in coupons to 
bonds held to Bo notice of contents of bonds). But see Hamilton v. Wheeling 
Public Service Co., 88 W. Va. 573, 578, 107 S. E. 40T, 403 (1921). It is difficult to 
understand why words which merely state the existence of security should give 
notice. See Aigler, Conditions in Bills and Notes (1928) 26 Micu. L. Rev. 471, 491. 

12 The rule does not apply to subject a note to the mortgage securing it. 
Thorp v. Mindeman, supra note 11; Page v. Ford, 65 Ore. 450, 131 Pac. 1013 (1913). 
Contra: Brooke v. Struthers, 110 Mich. 562, 68 N. W. 272 (1896). See also Camp- 
BELL, CASES ON Brits AND Notes (1927) 118-19. 

18 Aigler, supra note 11, 491 et seg.; 2 Wirtiston, Contracts (1920) § 628. 
But see Boley v. Lake St. Elevated R. R., 64 Ill. App. 305, 311 (1896). 

If desired, incorporation can be easily provided for. The rule might be applied 
as between the original parties, or to explain doubtful passages. See Thorp v. 
Mindeman, supra note 11, at 154, ror N. W. at 419; Des Moines Sav. Bank v. 
Arthur, 163 Iowa 205, 211, 143 N. W. 556, 558 (1913); (1928) 23 Inv. L. Rev. 
183. The rule was not applied in the following cases involving remedies on bonds: 
Rothschild v. Rio Grande Western Ry., 164 N. Y. 594, 58 N. E. 1092 (1900), aff’g 
84 Hun 103, 32 N. Y. Supp. 37 (1895) ; Guilford v. Minneapolis, etc. Ry., 48 Minn. 
560, 51.N. W. 658 (1891). But cf. McClelland v. Norfolk Southern R. R., 110 
N. Y. 469, 18 N. E. 237 (1888). 

14 See CAMPBELL, op cit. supra note 12, 107. For discussions of analogous 
problems in commercial paper, see (1926) 26 Cor. L. Rev. 622; (1924) 34 YALE 
L. J. 98; (1928) 37 id. 665. 
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it may mean unconditional on the face of the instrument, or uncondi- 
tional in view of all the circumstances.’* But the position of those courts 
which disregard the terms of the indenture and hold that the mere 
necessity of extrinsic inquiry prevents negotiability ** is not without 
merit. Trust indentures are usually long and complicated, difficult for 
a layman to understand, and frequently inaccessible to the holder. 
Applied to commercial paper, such arguments should be conclusive, since 
business requirements demand that a prospective purchaser of a bill or 
note be able to ascertain its value at a glance.** Bonds, however, are 
likely to be purchased only after some investigation of the security and 
the corporation issuing them, irrespective of whether or not the deed of 
trust is incorporated. A careful examination usually precedes stock ex- 
change listing, and dealers become familiar with bond issues once they 
are on the market. Thus, except at the very outset, the necessity of ex- 
ternal inquiry should not materially impair the rapidity with which 
bonds can be sold. The usual indenture does not require the performance 
of any act by the holder, and possible defenses such as failure of con- 
sideration are eliminated. Consequently, a principal objection to the 
incorporation of a collateral agreement in commercial paper is absent 
here.*® In addition, the courts are not unlikely to regard clauses in the 
mortgage which would restrict rights on the bonds, as applicable only to 
remedies on the security.’® Finally, it has been held that’a provision in 
the bond will prevail over an inconsistent clause in the indenture even 
though there is incorporation by reference.*° At first sight, such a 
decision seems indefensible. An absolute promise which is subject to 
conditions is in reality conditional. But a basis for support may possibly 
be found in an estoppel, on the ground that the bond creates the appear- 
ance of being unconditioned and the reference to terms and conditions 
to be found elsewhere is regarded by the holder merely as an amplifica- 
tion of his rights.** 


15 Similarly, the requirements of certainty in time and amount are not conclu- 
sive. Whether the instrument is “ complete and regular on its face” (NEGOTIABLE 
InstRUMENTS Law § 52(1)) is a question more properly concerned with blanks, 
alterations, and cases where the instrument is of an unusual type. See Note (1922) 
22 Cor. L. Rev. 159; BRANNAN, op. cit. supra note 2, 374 et seq. Contra: King 
Cattle Co. v. Joseph, supra note 4. 

16 St. Louis-Carterville Coal Co. v. Southern Coal & Mining Co., supra note 11, 
semble; King Cattle Co. v. Joseph, supra note 4; Enoch v. Brandon, 224 App. Div. 
692, 228 N. Y. Supp. 789 (1928), rev’g 128 Misc. 695, 220 N. Y. Supp. 294 (1927). 
Promissory note cases in accord are: Old Colony Trust Co. v. Stumpel, 247 N. 
538, 161 N. E. 173 (1928) ; Hull v. Angus, 60 Ore. 95, 118 Pac. 284 (1911). Contra: 
Hibbs v. Brown, supra note 7, semble; Hubbard v. Wallace Co., 201 Iowa 1143, 
208 N. W. 730 (1926) (secured note). 

17 International Finance Corp. v. Northwestern Drug Co., 282 Fed. 920 (D. 
Minn. 1922) ; Utah Lake Irrigation Co. v. Allen, 64 Utah 511, 231 Pac. 818 (1924). 
See Aigler, supra note 11, at 490, n.69. 

18 FE .g., International Finance Corp. v. Calvert Drug Co., 144 Md. 303, 124 Atl. 
891 (1924) (commercial paper). 

19 Hibbs v. Brown, supra note 7, semble; Manning v. Norfolk Southern R. R., 
29 Fed. 838 (C. C. E. D. Va. 1887). But cf. Batchelder v. Council Grove Water Co., 
131 N. Y. 42, 29 N. E. 801 (1892). 

20 Berman v. Consolidated Nevada-Utah Corp., 132 Misc. 462, 230 N. Y. Supp. 
421 (1928) ; Rothschild v. Rio Grande Western Ry., supra note 13. 

21 Guilford v. Minnesota, etc. Ry., supra note 13. But is the reliance reasonable? 
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Assuming, then, that incorporation by reference is not fatal in 
itself, the mortgage must be examined in detail. If the provisions for 
acceleration, for preservation of the security, for conversion into stock 
at the option of the holder, and other typical provisions, do not impair 
its marketability, the negotiable character of the instrument should be 
unaffected.22, Where, however, the holder of a bond cannot sue on it 
until a certain percentage of the holders have requested the trustee to 
act, the promise is patently conditional.”* Similarly, a clause permitting 
the trustee or a majority of bondholders to waive defaults or alter ** the 
trust indenture is fatal.”® 

The immense sums of money invested in bonds demand that the prin- 
ciples governing their negotiability be definite and readily ascertainable. 
Since they are often doubtful and, even where known, their application 
is frequently uncertain, it would seem essential that careful legislative 
attention be directed to the entire subject.”° 


JURISDICTION OF STATE AND FEDERAL Courts IN ACTIONS AGAINST 
THE BANKRUPT AND His Property. — Aside from the actual bank- 
ruptcy proceeding, the Bankruptcy Act of 1898* does not purport to 


22 Incidents of the principal promise which help counter-balance the inherent 
risks of bonds should not be considered promises “in addition to the payment of 
money.” NEGOTIABLE INsTRUMENTS Law §5. Nor should provisions which tend 
to make the net return constant at par be held to render the amount due uncertain. 
See Chafee, supra note 8. 

The phrase “ without deduction for taxes” likewise is not fatal. Chavelle v. 
Wash. Trust Co., 226 Fed. 400 (C. C. A. oth, 1915); Bank of Cal. v. National City 
Co., supra note 4. On acceleration, see Chafee, supra note 8; on conversion clauses, 
see Pratt v. Higginson, 230 Mass. 256, 119 N. E. 661 (1918) ; NEcoriaBLE INstRU- 
MENTS LAw §5(4); 4 Coox, Corporations (8th ed. 1923) § 767; Chafee, supra 
note 8, at 762; for the negotiability of redemption provisions, see McCormick v. 
Unity Co., 239 Ill. 306, 87 N. E. 924 (1909) ; Dickerman v. Northern Trust Co., 176 
U. S. 181 (1900) ; Bank of Cal. v. National City Co., supra note 4; 4 Cook, loc. cit. 
supra; NEGOTIABLE INSTRUMENTS LAw § 4(2). 

23 But see Boley v. Lake St. Elevated R. R., 64 Ill. App. 305, 312 (1896). 

24 King Cattle Co. v. Joseph, supra note 4. 

25 Such provisions are likely to be limited to the security. See supra note 19. 

Will the recording of the deed of trust affect the negotiability of bonds? To let 
the records give notice of defects in the title to bonds would unduly restrict 
negotiability of secured instruments; to disregard the records would defeat the 
purpose of the registry system; to let the records serve as notice solely in regard 
to the security would abrogate the general rule that a bond imparts its negotia- 
bility to the mortgage securing it. But because bond issues are ordinarily secured 
by a single, explicit mortgage made to a trustee, it is difficult to conceive of a bona 
fide purchaser of the mortgage; and since the interest of individual bondholders is 
not usually recorded, the question is probably of little practical significance here. 

It is, however, of importance in commercial paper. In Murphy v. Barnard, 162 
Mass. 72, 38 N. E. 29 (1894), it was held that the records gave constructive notice 
of defects in title. In Taylor v. American Nat. Bank, 64 Fla. 525, 60 So. 783 (1913), 
notice was limited to defects in the mortgage. In Foster v. Augustanna College, 
92 Okla. 96, 218 Pac. 335 (1923), notice of any sort was refused. See (1924) 
8 Minn. L. Rev. 347. ‘ 

26 Cf. N. Y. Laws 1926, c. 704, amending N. Y. Persona Property Law 
(1909) art. 8, making security receipts, e.g., interim certificates and stock scrip, 
and i equipment trust certificates, negotiable. This statute was prompted by 
Pay of Manhattan Co. v. Morgan, supra note 3; see Note (1926) 26 Cor. L. 

V. 884. 

1 30 Strat. 544 (1898), 11 U.S. C. § 1 (1926). 
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deprive the state courts of jurisdiction in actions against the bankrupt 
or his property.? But since the recognized purpose of the Act is to 
secure a centralized administration of the bankrupt’s assets,* the federal 
bankruptcy court continually exercises a paramount jurisdiction.‘ 
When a petition in bankruptcy is filed after the beginning of a suit in 
personam in a state court,° based upon a claim which would be barred by 
a discharge,® the state court must upon request * stay proceedings pend- 
ing adjudication. But whether a further stay should be granted follow- 
ing adjudication is entirely a discretionary matter.° However, should the 
state court improperly deny a stay,’® the bankrupt or his trustee may 


2 30 STAT. 552, § 23(a) (1898), 11 U. S. C. § 46 (1926), as amended by 44 Star. 
644, §88 (1926). Since the federal courts have jurisdiction only to the same 
extent as if bankruptcy had not intervened, the jurisdiction of the state courts 
obviously remains unchanged. As to suits by the trustee against creditors of the 
bankrupt, see § 23(b) of the Act of 1898, as amended by subsequent acts, 11 
U. S. C. § 46 (1926), and by the Act of 1926, 44 Strat. 664 (1926); 1 COLLiEr, 
Bankruptcy (13th ed. 1923) 797. 

3 See In re Pittlekow, 92 Fed. 901, 902 (S. D. N. Y. 1899) ; Im re Gutman, 114 
Fed. 1009, 1010 (S. D. N. Y. 1902); Im re Lavery, 235 Fed. 910, 911 (D. Mass. 
1916) ; Anders Bros. v. Latimer, 198 Ala. 573, 577, 73 So. 925, 926 (1917). 

4 Miller v. Potts, 12 A. B.R. (nN. s.) 367 (C. C. A. 6th, 1928) ; see In re Lavery, 
supra note 3, at 911; Im re Havens, 272 Fed. 975, 976 (C. C. A. 2d, 1921); In re 
Pittlekow, 92 Fed. 901, 903 (S. D. N. Y. 1899); In re Nutall, 201 Fed. 557, 559 
(S. D. N. Y. 1912). 

5 Although the problem seems to be the same whether the suit is being prose- 
cuted in a state or in a federal district court, since an interference with the bank- 
ruptcy administration is involved in each, no cases have been discovered involving 
two federal courts. When bankruptcy supervenes a suit in the same court, proper 
disposition can be made as a matter of course. 

6 30 Stat. 550, § 17 (1898), 11 U. S. C. § 35 (1926), provides that (with certain 
enumerated exceptions) a discharge is a release from all provable debts. Section 63 
enumerates the provable debts. 30 Stat. 562 (1898), 11 U.S. C. § 103 (1926). 

7 The court need not take judicial notice of the proceedings in bankruptcy. 
Boynton v. Ball, 121 U. S. 457 (1887); see Im re Geister, 97 Fed. 322, 323 (N. D. 
Iowa 1899). 

8 Star Braiding Co. v. Stiener Dyeing Co., 44 R. I. 8, 114 Atl. 129 (1921) ; see 
In re Geister, 97 Fed. 322, 323 (N. D. Iowa 1899) ; In re Lavery, 235 Fed. 910, 911 
(D. Mass. 1916); 1 Cottier, BANKRUPTCY 397. The purpose of the provision is 
to save the bankrupt or trustee the harassment of simultaneous suits on the same 
claim. See Craig v. Cameron, 27 Ga. App. 455, 457, 108 S. E. 828, 829 (1921); 
Anders Bros. v. Latimer, 198 Ala. 573, 577, 73 So. 925, 926 (1917); Boynton v. 
Ball, 121 U.S. 457, 467 (1887) (decided under the Act of 1867, 14 Stat. 517, but on 
a similar provision). A stay will, therefore, not be granted if waived. See Craig v. 
Cameron, supra at 457, 108 S. W. at 829; Boynton v. Ball, 121 U. S. 457, 467 
(1887) ; 1 Cottier, BANKRUPTCY 399. Failure to request, or waiver of, a stay does 
not preclude the presentation of a discharge to halt proceedings at a later stage. 
Boynton v. Ball, 121 U. S. 457 (1887). 

® Feigenspan v. McDonnell, 201 Mass. 341, 87 N. E. 624 (1909) ; In re Rosen- 
stein, 276 Fed. 704 (C. C. A. 2d, 1921); 1 Corzrer, BANKRUPTCY 397. These 
situations fall within 30 Stat. 549, § 11a (1898), 11 U. S. C. $30 (1926), which 
provides that: “‘A suit which is founded upon a claim from which a discharge 
would be a release, and which is pending against a person at the time of the filing 
of the petition against him, shall be stayed until after an adjudication or the 
dismissal of the petition; if such person is adjudged a bankrupt, such action may be 
further stayed until the twelve months after the date of such adjudication, or if 
within that time such person applies for a discharge, then until the question of 
discharge is determined.” (Italics ours.) The order of the state court will be 
reversed for an abuse of discretion. See infra note 10. 

10 Before adjudication, denial of a stay is per se improper in view of the 
mandate of § 11(a), supra note y. After adjudication, denial may or may not be 


§ 

n 

( 

( 

: (( 

2 

p! 

ul 

cl 

N 

R 

Fi 


NOTES 


procure from the federal bankruptcy court an injunction against the 
further prosecution of the suit. The mandate ordering a stay before 
adjudication frequently has unfortunate consequences. For example, 
where a stay is ordered after a judgment has been secured against a 
plaintiff creditor in an inferior state court and while an appeal is pend- 
ing, the creditor is unduly prejudiced. The rule against collateral attack 
prevents his filing a claim in bankruptcy on his original cause of action,’? 
and obviously there can be no proof on the adverse judgment.’* Simi- 
larly, in cases in which a judgment against the principal debtor is a pre- 
requisite to a suit against the surety,’* the plaintiff is unnecessarily 
hampered. Where this latter situation has arisen after adjudication, the 
state court judiciously exercised its discretion by entering a judgment 
which enabled the plaintiff to proceed against the sureties.1> An amend- 
ment making the granting of a stay before adjudication likewise a 
matter of discretion would seem desirable. However, when the action in 
the state court rests upon a claim not dischargeable in bankruptcy,’* it 
ordinarily will not be stayed.** There is no necessity for the plaintiff to 
prove in bankruptcy, and the problem of harassment does not arise.*® 
When the action is in rem or quasi in rem and the res is in the custody 
of the state court for the purpose of determining its ownership, the state 
court has exclusive jurisdiction..* A subsequent petition in bankruptcy 


improper depending upon whether the bankruptcy court regards the suit as inter- 
fering with its administration. Compare infra note 18. 

11 New River Coal Co. v. Ruffner Bros., 165 Fed. 881 (C. C. A. 4th, 1908) ; 
cf. Miller v. Potts, supra note 4. Section 11(a), supra note 9, obviously controls 
both state and federal courts. Request must, however, first be made to the state 
court. In re Manheim, 4 F.(2d) 617 (E. D. Mich. 1925) ; Ohio Motor Car Co. v. 
Eisenman Magneto Co., 230 Fed. 370 (C. C. A. 6th, 1916). But neither the filing 
of the petition ior adjudication ousts the state court of jurisdiction. State ex rel. 
Heckman v. Superior Court, 28 Wash. 35, 68 Pac. 170 (1902); see Linstroth 
Wagon Co. v. Ballew, 149 Fed. 960, 963 (C. C. A. sth, 1907). Nor does a stay. 
Anders Bros. v. Latimer, supra note 3; see New River Coal Co. v. Ruffner Bros., 
supra, at 886; 1 Cottier, BANKRUPTCY 400. The cause may be resumed after 
the stay is over. See Anders Bros. v. Latimer, supra note 3, at 577, 73 So. at 927. 

12 In re Kalk, 270 Fed. 627 (N. D. N. Y. 1921) ; cf. In re Rubin, 24 F.(2d) 289 
(C. C. A. 7th, 1928). 

13 In case judgment is found for the plaintiff, but dissatisfactory in amount, he 
would not take an appeal unless the difference between the claim and judgment 
were very great. A final judgment can be proved. 30 Stat. 562 (1898), 11 U. S.C. 
§ 103 (1926) ; see Rosenthal v. Nove, 175 Mass. 559, 562, 56 N. E. 884, 887 (1900). 

14 See Hill v. Harding, 130 U. S. 699, 703 (1889); Rosenthal v. Nove, supra 
note 13, at 565, 56 N. E. at 887 (both cases involved attachment bonds). 

15 Rosenthal v. Nove, supra note 13; Hill v. Harding, 130 U. S. 699, 703 
(1889); cf. Shu-Stiles, Inc. v. Weinberg’s Inc., 7 S. W.(2d) 1025 (Mo. 1928) 
(procedure after discharge). 

16 See supra note 6. 

17 In re Stone, 278 Fed. 566 (N. D. N. Y. 1922); In re Clipper, 179 Fed. 843 
(C. C. A. 2d, 1910) ; In re Wollock, 120 Fed. 516 (N. D. Ill. 1903) ; Im re Bernard, 
280 Fed. 715 (C. C. A. 2d, 1922) ; 1 CoLtierR, BANKRUPTCY 400. 

18 In re Wollock, 120 Fed. 516 (N. D. Ill. 1903). Yet, even in this case, if the 
proceedings interfere with the bankruptcy administration, a stay may be ordered 
until the bankrupt shall have had a reasonable time within which to procure a dis- 
charge. See Bloemcke v. Applegate, 271 Fed. 595, 597 (C. C. A. 3d, 1921); In re 
Nutall, 201 Fed. 557, 559 (S. D. N. Y. 1921). ” 

19 Boyle v. Gray, U. S. Daily, Sept. 24, 1928, at 1838 (C. C. A. ast); In re 
Rudnick, 158 Fed. 223 (C. C. A. 2d, 1908); Linstroth Wagon Co. v. Ballew, 149 
Fed. 960, 963 (C. C. A. sth, 1907); 1 CoLtrer, BANKRUPTCY 403; (1907) 20 HARv. 
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has no effect whatever, even though it is filed within four months of the 
suit.2° Conceivably if the suit is frivolous or impedes administration, 
the bankruptcy court may interfere and order the res transferred.** 
Likewise where a suit seeks to foreclose a lien which is not invalidated by 
adjudication, the state court has exclusive jurisdiction.2? But where the 
plaintiff in the state court seeks to establish a lien in the bankrupt’s 
property,”* adjudication upon a petition filed within four months of 
the suit destroys both the interest of the plaintiff and the state court’s 
right to custody.** ‘Title to the property passes immediately to the 
trustee,”° and the litigation can be forthwith terminated by an order of 
the bankruptcy court requiring the property to be turned over to 
the trustee.”° 

Neither the filing of the petition in bankruptcy nor adjudication pre- 
cludes the subsequent institution of a suit in a state court.2” And the 
Act nowhere provides for the stay of such proceedings.”* If, however, 
the action is in personam and is based upon a claim dischargeable in 
bankruptcy, harassment of the bankrupt or trustee is again possible.”° 


L. Rev. 570; (1908) 22 Harv. L. Rev. 57; (1924) 37 Harv. L. Rev. 905. The bank- 
ruptcy court can neither enjoin proceedings nor order the property transferred. 
Pickens v. Roy, 187 U. S. 177 (1902) ; In re Seebold, ros Fed. g10 (C. C. A. 5th, 
Igor). 

20 In re Rudnick, supra note 19. 30 Stat. 565 (1898), 11 U.S. C. $ 107 (1926), 
invalidating levies made within four months of a petition, was intended “to deal 
with the property of the bankrupt, and not with that of third persons in his 
possession.” (1908) 22 Harv. L. Rev. 57; see McLaughlin, Amendment of the 
Bankruptcy Act (1927) 40 Harv. L. REv. 583, 597, n.174. 

21 Compare supra notes 2 and 18. This may be justified under 30 Srar. 546 
(1898), 11 U. S. C. § 11 (1927), providing that the bankruptcy court may “ make 
such orders, issue such process, and enter such judgments in addition to those spe- 
cifically provided for as may be necessary for the enforcement of the provisions of 
this act.” Cf. Novatuck Silk Co. v. Pritzker, 143 Ill. App. 644 (1908) ; In re Basch, 
97 Fed. 761 (S. D. N. Y. 1899). 

22 Matter of Hurlock, 11 A. B. R. (N.s.) 386 (D. Md. 1928) ; Griffin v. Lenhart, 
266 Fed. 671 (C. C. A. 4th, 1920); cf. Florida East Coast Ry. v. Consolidated 
Engineering Co., 116 So. 19 (Fle. 1928). Such actions are not within § 11(a) supra 
note 9. The court may, however, interfere either where the bankrupt’s entire prop- 
erty is tied up, or where the lien creditor voluntarily takes part in the bankruptcy 
proceedings. New River Coal Co. v. Ruffner Bros., supra note 11; 1 COLLIER, 
BANKRUPTCY 404-05. But cf. Pickens v. Roy, 187 U. S. 177 (1902), in which the 
creditor appeared but did not waive his preference. 

23 This should be distinguished from the enforcement of one. See supra 
note 22. 

24 30 Srat. 564 (1898), 11 U. S. C. § 107 (1926) so provides. Thompson v. 
Ragan, 25 Ky. 1684, 78 S. W. 485 (1904). 

25 30 Srat. 564 (1898), 11 U. S. C. § 107 (1926). See Ludlum v. Ferriss, 224 
App. Div. 96, 229 N. Y. Supp. 507 (1928). 

26 (1909) 22 Harv. L. Rev. 377; cf. In re Hecox, 164 Fed. 823 (C. C. A. 8th, 
1909). 

27 Louisville Dry Goods Co. v. Lanman, 135 Ky. 163, 121 S. W. 1042 (1909) ; 
Novatuck Silk Co. v. Pritzker, 143 Ill. App. 644 (1908); See In re Russell, ror 
Fed. 248, 250 (C. C. A. 2d, 1900). The filing of a petition does not, therefore, toll 
the Statute of Limitations. Novatuck Silk Co. v. Pritzker, supra. Nor does an 
adjudication. Simpson v. Tootle, 42 Okla. 275, 141 Pac. 448 (1914) ; 3 WILLISTON, 
Contracts (1920) § 1797 

28 Section 11(a) of ie Bankruptcy Act, supra note 9, has a limited application 
to suits pending at the time of the petition. The court in Anders Bros. v. Latimer, 
supra note 3, seems mistaken in holding the contrary. 

29 See supra notes 8 and 9. 
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Accordingly the bankruptcy court may in its discretion order a stay.*° 
If the action rests upon a claim not dischargeable in bankruptcy, it will 
probably be permitted to proceed to judgment.** But where the sub- 
sequent suit is in rem or quasi in rem and concerns a res in the custody 
of the bankruptcy court,** the state court cannot entertain it.8* Any 
attempt to obtain possession by state process will be enjoined by the 
federal court,** and a summary order to return the property will issue.*° 
Application for the recovery of possession must properly be made to the 
bankruptcy court.** 


RECENT CASES 


Acency — AcENT’s Liasitiry To THirp Person — LiBiLity oF AGENT 
Wuo Acts ror UNDETERMINED PRINCIPAL. — The defendant, agent for Lon- 
don Lloyds, signed a binder, or temporary insurance contract, protecting the 
plaintiff for sixty days from loss due to burglary. The contract was signed 
“A, for Company.” It was proved that the course of business of Lloyds is 


80 MacLeod v. Mills, 29 Ga. App. 87, 113 S. E. 699 (1922) ; Novatuck Silk Co. 
v. Pritzker, supra note 21; see Simpson v. Tootle, supra note 27 at 278, 141 Pac. at 
449; In re Lavery, supra note 3; 1 CoLtierR, BANKRUPTCY 411. This has been 
justified under § 2(15) of the Act of 1898, 30 Star. 546, 11 U. S. C. § 11 (1926). 
Novatuck Silk Co. v. Pritzker; In re Basch, both supra note 21. If a suit on a claim 
for which a discharge is a release is instituted after discharge, the bankrupt can suc- 
cessfully defend, but the bankruptcy court cannot interfere with the proceedings. 
Matter of Weisberg, 253 Fed. 833 (E. D. Mich. 1918). 

81 Such a claim may not be dischargeable either because it arose after the 
filing of the petition or because it is not a dischargeable claim within § 17. 11 
U. S. C. $35 (1926). See supra note 6. The difficulty of harassment does not 
exist. Yet, here again, the bankruptcy court may intervene in order to prevent 
interference with its administration. Jn re Nutall, supra note 3; 1 CoLLieR, BANK- 
RuPtcy 411. Cf. supra note 17. 

82 The cases are not in accord as to when the bankruptcy court acquires custody. 
Certainly an actual taking of possession by a receiver is conclusive. Murphy v. 
John Hofman Co., 211 U. S. 562 (1909). Some courts hold that the mere filing 
of the petition constitutes an attachment. Cohen v. Nixon, 236 Fed. 407 (S. D. Ga. 
1916) ; Acme v. Beekman, 222 U. S. 300 (1911) ; Im re Weinger, Bergman & Co., 
126 Fed. 875 (S. D. N. Y. 1903). Contra: The Ironsides, Fed. Cas. No. 7,069, 
at 103 (N. D. Ill. 1869); In re Wells, 114 Fed. 222 (W. D. Mo. 1902); see York 
Mfg. Co. v. Cassell, 201 U. S. 344, 353 (1905). On the analogous problem of when 
a court takes possession through a receiver, see Note (1927) 41 Harv. L. Rev. 
79, 71. 

88 Murphy v. John Hofman Co., 211 U. S. 562 (1909) ; White v. Schloerb, 178 
U. S. 542 (1899) ; In re Weinger, Berman & Co., 126 Fed. 875 (S. D. N. Y. 19039; 
In re Alton, 158 Fed. 367 (D. R. I. 1908) ; Crosby v. Spear, 98 Me. 542, 57 Atl. 881 
(1904). Contra: Cooke v. Scovel, 68 N. J. L. 484, 53 Atl. 692 (1902). This is true 
even though the lien is one which the bankruptcy court will recognize. Cohen v. 
Nixon, 236 Fed. 407 (S. D. Ga. 1916). Similarly, when one court has taken 
possession through a receiver, no other court will interfere. See Note (1927) 41 
Harv. L. REv. 70, 71, n.5. 

84 Murphy v. John Hofman Co., 211 U. S. 562 (1909); Im re Russell, supra 
note 27. 

_ 85 White v. Schloerb, 178 U.S. 542 (1899) ; cf. (1909) 22 Harv. L. Rev. 377. 

86 See In re Russell, supra note 27, at 251. This follows as a corollary to the 
decisions in cases cited supra notes 33-35. Trial by jury may be demanded. 
30 Stat. 551 (1898), 11 U.S. C. § 42 (1926) ; see In re Russell, supra. 
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not to write policies itself, but that particulars of the risk are posted and 
underwriting members of Lloyds subscribe, so that the insured contracts with 
the members separately. Burglary occurred within sixty days, before any 
policy was issued or the risk subscribed for by any member. The insured sued 
the agent, and from a judgment for the defendant, the plaintiff appealed. 
Held, that since the agent was acting for an unknown principal, he is person- 
ally liable. Judgment reversed. Eli Dee Clothing Co. v. Marsh, 247 N. Y. 
392, 160 N. E. 651 (1928). 

Under the prevailing American rule, the agent is presumptively liable on a 
contract where the fact of agency but not the identity of the principal is 
disclosed. Neely v. State, 60 Ark. 66, 28 S. W. 800 (1894); Argersinger v. 
Macnaughton, 114 N. Y. 535, 21 N. E. 1022 (1889); see Note (1920) 33 
Harv. L. Rev. 591. But cf. Universal Steam Nav. Co. v. McKelvie, [1923] 
A. C. 492. In applying this rule in the instant case, the court failed to 
analyze the exact situation. For here both parties were aware that no prin- 
cipal existed who might be immediately bound. Under such circumstances, 
the courts usually presume that the parties intend that the agent should be 
personally liable; for if he were not, there would be no contract. O’Rorke 
v. Geary, 207 Pa. 240, 56 Atl. 541 (1904); Kelner v. Baxter, L. R. 2 C. P. 
174 (1866) (agent for prospective but non-existent corporation). The ques- 
tion in.the principal case is thus whether the evidence supported such a pre- 
sumption. It is fair to assume that the plaintiff knew that Lloyds does not 
issue policies, that the subscribing insurers could not be ascertained until later, 
and that such an agent would rarely contemplate personal liability. But since 
the very purpose of the binder was to furnish immediate protection to the 
insured, it seems reasonable to apply the usual presumption. 


AGENCY — RATIFICATION — PossIBILITY OF RATIFICATION BY SILENT Ac- 
QUIESCENCE AND RETENTION OF BENEFITS.— Acting on behalf of the P 
corporation, but without authority, A entered into a contract with 7, by which 
T undertook to supply P’s building with automatic fire sprinklers. P was to 
pay in instalments as the work progressed. TJ sent bills to P’s secretary, who 
failed to submit them to the board of directors. TJ finished the work, P 
failing to disaffirm the contract. T sued to recover the contract price. From 
a judgment for the plaintiff, the defendant appealed. Held, that information 
acquired by P’s secretary may be imputed to P, and that P is liable on the 
contract. Judgment affirmed. Seymour Improvement Co. v. Viking Sprinkler 
Co., 161 N. E. 389 (Ind. App. 1928). 

Silent acquiescence and retention of benefits by P, may be evidence of 
affrmance amounting to ratification. Scott County v. Advance-Rumley 
Thresher Co., 288 Fed. 739 (C. C. A. 8th, 1923); 1 Mecuem, AcEeNncy (2d 
ed. 1914) §§ 434, 453. But in the absence of wilful ignorance, knowledge of 
all material facts is necessary. Brown v. Bamberger, 110 Ala. 342, 20 So. 
114 (1895); Beach v. Palisade Amusement Co., 86 N. J. L. 238, 90 Atl. 1118 
(1914); 1 Mecuem, Acency §§ 403, 438; Corbin, Ratification in Agency 
Without Knowledge of Material Facts (1906) 15 Yate L. J. 331. However, 
where P knows that T is improving P’s property by performing under a con- 
tract, and refrains from learning further particulars, his silence has been held 
to amount to ratification. Scott v. Middletown, etc. R. R., 86 N. Y. 200 
(1881). And where P, knowing facts sufficient to cause a reasonable man to 
suspect the existence of the unauthorized contract, remains silent, and 7, 
relying on P’s silence, continues to perform, P should be estopped to deny the 
agent’s authority. The court in the instant case based its decision on both 
ratification and estoppel. There was probably evidence to justify a finding 
of ratification and hence T was correctly awarded a recovery of the contract 
price. But if estoppel were the sole basis of liability, it should be limited to 
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damage incurred by T subsequent to P’s breach of duty to disaffirm. Because 
of the difference in measure of damages, courts should indicate carefully 
whether ratification or estoppel is the basis of liability in each particular case. 
The court seems correct in holding that knowledge acquired by P’s secretary, 
in the scope of his employment, may be imputed to P, even though P is a 
corporation. Minneapolis Plumbing Co. v. Arcade Investment Co., 124 Minn. 


317, 145 N. W. 37 (1914). 


Brtts AND Notes — CHEcKks— Duty or Deposiror To RETURN CAN- 
CELLED Forcep CHECK TO BANK. — The plaintiff, a depositor in the defendant 
bank, drew checks which were cashed and charged against his account. When 
the cancelled checks were returned to him, the plaintiff discovered that the 
indorsements had been forged. Upon being notified of this, the bank offered 
to furnish security if the plaintiff would return the checks in order that the 
bank might proceed against a surety. But the plaintiff refused to surrender 
the checks or to allow them to be examined unless their value was paid. Upon 
the bank’s refusal, the plaintiff sued for the amount of the checks. From a 
judgment for the defendant, the plaintiff appealed. Held, that since the 
plaintiff did not surrender the checks in return for security or a receipt, he 
cannot recover. Judgment affirmed. Showers v. Merchants Nat. Bank, 142 
Atl. 275 (Pa. 1928). 

Although a bank is liable if it charges a forged check to the depositor’s 
account, the relation of bank and depositor requires that the depositor act so 
as not to impair the bank’s remedies against others. See Arant, Forged 
Checks — Duty of Depositor to Bank (1922) 31 YALE L. J. 598. Thus, if the 
bank is injured by the negligence of the depositor in failing to notify the bank 
of the forgery, the depositor cannot recover. McNeely Co. v. Bank of North 
Am., 221 Pa. 588, 70 Atl. 891 (1908); Brapy, BANK CuHecks (2d ed. 1926) 
§ 183; (1908) 22 Harv. L. Rev. 226. And some courts have held that the 
depositor cannot recover without tendering back the check to the bank. 
Redington v. Woods, 45 Cal. 406 (1873); Van Wert Nat. Bank v. First Nat. 
Bank, 6 Ohio C. C. 130 (1891); cf. Kearney v. Met. Trust Co., 110 App. Div. 
236, 97 N. Y. Supp. 274 (1905). Contra: United States v. Nat. Bank of 
Commerce, 205 Fed. 433 (C. C. A. oth, 1913). The reason for the rule is 
that the depositor is not injured by being forced to surrender the check in 
return for payment, while the bank is obviously benefited. See Brapy, BANK 
Cuecks § 183. But it seems that the depositor should not be required to 
surrender the check for security only, without receiving cash in exchange. 
For once the forgery is admitted, the depositor has an immediate right to 
recover the amount wrongfully charged to his account. Kearney v. Met. 
Trust Co., supra; BRADY, BANK CHEcks § 160. The decision in the principal 
case can thus be supported only on the ground that the plaintiff’s refusal to 
allow the bank even to examine the checks unduly prejudiced the bank’s right 
to determine the existence of the forgery. 


CHATTEL MortcAcEs—REcoRDING AND Rectistry— Necessity oF RE- 
FILING AFTER BANKRUPTCY OF Mortcacor. — A statute provides that a chattel 
mortgage “shall be invalid as against creditors of the mortgagor, and subse- 
quent purchasers or mortgagees in good faith,” after the expiration of one 
year from date of filing, unless seasonably refiled. N.Y. Lien Law (1917) 
§ 235. The mortgagor was adjudicated a bankrupt before the year had 
expired; the mortgagee did not refile, but after the year was over sought 
to enforce his mortgage against the property in the hands of the trustee in 
bankruptcy. From a referee’s decision holding the mortgage void, the mort- 
gagee appealed. Held, that the mortgage was invalid. Judgment affirmed. 
In re Lukas, 24 F.(2d) 254 (E. D. N. Y. 1928). 
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Under similar statutes it is usually held that purchasers or mortgagees can 
avoid a chattel mortgage only if their claims arose after the failure to refile. 
Foorman v. Boland, 59 Mont. 185, 196 Pac. 147 (1921); First State Bank v. 
King, 37 Okla. 744, 133 Pac. 30 (1913). But cf. Best v. Felger, 77 Wash. 115, 
137 Pac. 334 (1913). Creditors, however, can set such a mortgage aside 
regardless of when their claims arose. First Nat. Bank v. Magner, 47 S. D. 
80, 195 N. W. 1020 (1923); First Nat. Bank v. Ludvigsen, 8 Wyo. 230, 56 
Pac. 994 (1899); Jones, CHATTEL Mortcaces (sth ed. 1908) § 292. The 
rights of the trustee in bankruptcy are generally determined as of the date of 
the petition. Bailey v. Baker Ice Mach. Co., 239 U. S. 268 (1915). Thus a 
few cases have held that since a creditor’s conduct toward the mortgagor 
cannot be influenced by a failure to refile after bankruptcy, the statutory 
limitation does not apply to a mortgagee’s lien valid at the time of the 
petition. Carlisle v. Davis, Fed. Cas. No. 2, 411 (S. D. N. Y. 1877); Matter 
of Brocamp, 2 Ohio C. C. 372 (1887); 4 RemincTon, BANKRUPTCY (3d ed. 
1923) § 1574; cf. Ludowici Celadon Co. v. Potter Title & Trust Co., 273 Fed. 
toog (C. C. A. 3d, 1921). Contra: Benedict v. Zutes, 88 Misc. 214, 150 
N. Y. Supp. 147 (1914). But in holding refiling after the petition to be 
unnecessary, these courts fail to consider the possibility that a discharge in 
bankruptcy might be refused. Furthermore, § 47(a)2 of the Bankruptcy Act 
invests the trustee with all the rights of an execution creditor, and enables 
him to attack unrecorded liens. 36 Stat. 840 (1910), 11 U. S. C. 75(a)(2) 
(1926); Fairbanks Steam Shovel Co. v. Wills, 240 U. S. 642 (1915). Since 
under the New York law creditors can take advantage of a failure to refile 
even after their claims have accrued, the trustee should succeed to the same 
right. A literal interpretation of the statute thus compels the conclusion 
arrived at in the principal case. 


CoNSTITUTIONAL LAW — DvE Process or LAw: REGULATION OF TRADE OR 
BusINESS — REGULATION OF FEES OF EMPLOYMENT AGENCIES. —A statute 
required every person operating an employment agency to procure a license 
from the commissioner of labor, and further required the applicant to file 
with the commissioner for his approva! a schedule of fees proposed to be 
charged. N. J. Comp. Star. (Cum. Supp. 1925) §§ 67:11, 67:13. The peti- 
tioner had complied with all the statutory requirements, but the commissioner 
refused to issue a license on the ground that certain of the proposed placement 
charges were unreasonable. The petitioner brought an action to review the 
commissioner’s ruling. Judgment was given for the defendant, and the 
petitioner took a writ of error to the Supreme Court. Held, that the statute 
is unconstitutional under the Fourteenth Amendment to the extent that it 
empowers the commissioner to limit the fees which may be charged by 
employment agencies. Judgment reversed. Ribnik v. McBride, 48 Sup. Ct. 
545 (U.S. 1928). 

A statute providing for regulation of employment agencies by means other 
than price control is constitutional. Brazee v. Michigan, 241 U.S. 340 (1916). 
But the Supreme Court has held that although rigid regulation of the manner 
in which a business may be conducted is constitutional, state control of prices 
requires that the business be affected with a “ public interest.” Tyson & 
Bro. v. Banton, 273 U.S. 418 (1927); see Wolf Packing Co. v. Kansas Court 
of Industrial Relations, 262 U. S. 522, 539 (1923). But cf. German Alliance 
Ins. Co. v. Kansas, 233 U. S. 389, 415 (1914). But a conception of public 
interest which cannot be applied to a business so drastically regulated by the 
state as the one in question, seems to be so flexible and meaningless as to 
suggest that it is merely a form of words employed after the result it is used 
to justify has been reached. The Supreme Court has shown reluctance to 
interfere with the money element in economic bargaining. Adkins v. Chil- 
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dren’s Hospital, 261 U. S. 525 (1923). But freedom of contract has been 
seriously limited in the public interest in other respects. Muller v, Oregon, 
208 U. S. 412 (1908). Apparently the present case is an added example of a 
tendency on the part of the Court to apply its economic theories without 
regard to the practical aspects of the situation. The prevention of extortion 
by competition is rendered difficult because of the nature of the business of 
an employment agency. In prior decisions of the Court the validity of price 
control has been conceded upon a consideration of the particular circum- 
stances affecting the particular business and justifying the legislature in 
considering price control a reasonable means of dealing with the problem 
presented. Munn v. Illinois, 94 U. S. 113 (1876); German Alliance Ins. 
Co. v. Kansas, supra; Block v. Hirsch, 256 U. S. 135 (1921); Levy Leasing 
Co. v. Siegel, 258 U. S. 242 (1922). There seems little danger that legis- 
latures would go to extremes, since a check may always be found in the 
requirement that the regulation be reasonable. Adams v. Tanner, 244 U. S. 


590 (1917). 


CONSTITUTIONAL Law —LecISLATIVE Powers: IN GENERAL— LEGISLA- 
TIVE RECOGNITION oF MoraAL OBLIGATION AS CIRCUMVENTING CONSTITU- 
TIONAL PROHIBITION OF Girts oF PuBLIc Money.— The claimant had been 
unlawfully removed from a civil service position by the state comptroller. 
He successfully prosecuted a suit for reinstatement. The legislature passed a 
statute authorizing the Court of Claims to reimburse him for his expenditures 
in the litigation. N.Y. Laws 1927, c. 716. The state constitution prohibits 
the granting of state money “ to or in aid of any private undertaking.” N. Y. 
Const. art. 7, §9. The court made the award, and the state appealed. Held, 
that the statute is constitutional. Judgment affirmed. Farrington v. State, 
248 N. Y. 112, 161 N. E. 438 (1928). 

The claimant, a state assemblyman, had been unsuccessfully prosecuted for 
libel as a result of a telegram he had sent to gain support for a measure before 
the assembly. The legislature authorized the Court of Claims to reimburse 
him for his expenditures in his defense. N. Y. Laws 1927, c. 711. He pre- 
sented his claim accordingly. Held, that the statute is unconstitutional. 
seen dismissed. Cuvillier v. State, 229 N. Y. Supp. 235 (Court of Claims 
1928). 

Courts generally distinguish the payment of claims based solely on the 
state’s moral responsibility for the acts of its agents, or for injuries suffered 
in its service, from sheer gratuities forbidden by the constitution. Munro v. 
State, 223 N. Y. 208, 119 N. E. 444 (1918); 1 Cootey, Taxation (4th ed. 
1924) § 192. Yet the state has received no benefit from its agent’s injurious 
act. Neither has it incurred any legal liability, for the payment of such claims 
rests entirely within the discretion of the legislature. Hence, in a very real 
sense payment must be a gift. Warren, Massachusetts as a Philanthropic 
Robber (1898) 12 Harv. L. Rev. 316, 324-26. One jurisdiction has accord- 
ingly interpreted its constitution as prohibiting all such payments. Bourn v. 
Hart, 93 Cal. 321, 28 Pac. 951 (1892): Note (1921) 1o Caxtr. L. REv. 75, 77, 
n.2. But cf. Ingram v. Colgan, 106 Cal. 113, 38 Pac. 315 (1895). This rule 
would make the statutes in both principal cases unconstitutional. And such a 
- result seems desirable. It is unfair that one individual should get by legisla- 
tive favor what others, similarly situated, are prevented from obtaining as a 
matter of right. Furthermore, the method by which legislatures often must 
dispose of these private claims is not adapted to a just or wise expenditure 
of public money. See Warren, supra, at 330, 331. And the test of “moral 
obligation ” is at best vague and uncertain. It thus seems preferable to leave 
pou Bo mengs to such remedy as he may have against the individual who in- 
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CoNSTITUTIONAL LAW—LEGISLATIVE Powers: TAXATION — EXEMPTION 
oF FEDERAL INSTRUMENTALITY FROM STATE TAXATION.— The defendant, a 
private corporation, sold gasoline to the Federal Government for the use of 
the Coast Guard and the Veterans’ Hospital, and it did not include in the 
purchase price the amount of the Mississippi privilege tax on all gasoline sales. 


The state sued to recover these taxes, and demurred to the defendant’s special ~ 


plea of exemption as a federal instrumentality. A judgment overruling the 
demurrer was reversed by the supreme court of Mississippi. 147 Miss. 663, 
112 So. 584 (1927). The defendant took a writ of error to the Supreme 
Court. Held, that Mississippi may not: tax any transaction by which the 
United States secures materials desired for government purposes. Judgment 
reversed. Panhandle Oil Co. v. Mississippi, 48 Sup. Ct. 451 (U. S. 1928). 

A corporation is exempt from state taxation if its authorized function is 
to serve the Federal Government. Clallam County v. United States, 263 U.S. 
341 (1923) (exclusive service); Williams v. Talladega, 226 U. S. 404 (1912) 
(partial service). But it has repeatedly been held that a single contract with 
the Federal Government is not sufficient to convert a private corporation into 
a federal instrumentality exempt from state taxes. Metcalf v. Mitchell, 269 
U. S. 514 (1926); Baltimore Dry Dock Co. v. Baltimore, 195 U. S. 375 
(1904). It would seem that these decisions might be controlling in the prin- 
cipal case. Exemption has been granted to corporations under no contract 
with the Federal Government and only remotely affecting federal activities. 
Jaybird Mining Co. v. Weir, 271 U.S. 609 (1926) (mining corporation paying 
royalties to Indian lessee). This class of cases is distinguishable, however, as 
resulting from a strong governmental policy of protecting Indians in their 
lease allotments, rather than a genuine attempt to protect a federal instru- 
mentality. Shaw v. Gibson Zahniser Oil Corp., 48 Sup. Ct. 333 (U. S. 1928). 
Moreover, even if the plaintiff is considered an operator of a governmental 
agency, the basis of the rule of exemption must be examined. The test of the 
validity of a state tax on a governmental agency should properly be whether 
or not the tax effectively deprives such agency of its ability to serve the gov- 
ernment. See Railroad Co. v. Peniston, 18 Wall. 5, 36 (U. S. 1873). It is 
difficult to see why the United States should be a privileged purchaser, or how 
any governmental function is interfered with by a tax applied indiscriminately 
to all of the defendant’s sales. Grayburg Oil Co. v. Texas, 3 S. W.(2d) 427 
(Texas 1928). 


Contracts — OFFER AND ACCEPTANCE — REVOCATION OF AN OFFER TO A 
UNILATERAL Contract.— The defendant held a mortgage on the plaintiff’s 
property, which he offered to surrender if the plaintiff paid cash on or before 
a certain date. The plaintiff entered into a contract to sell the land free 
from the mortgage, and within the specified period he went to the defendant’s 
home and knocked on the door. In response to the defendant’s inquiry, the 
plaintiff replied: “It is I; I have come to pay off the mortgage.” The de- 
fendant thereupon informed him that the mortgage had been sold, but the 
plaintiff nevertheless entered and tendered money which was refused. The 
plaintiff sued for the difference between the amount which the defendant had 
agreed to accept, and the amount necessary to clear the title. From a judg- 
ment for the plaintiff, the defendant appealed. Held, that the defendant 
had a right to revoke his offer at any time before the act requested as con- 
sideration was performed. Judgment reversed. Petterson v. Pattberg, 248 
N. Y. 86, 161 N. E. 428 (1928). 

Despite the general rule that an offer to a unilateral contract may be re- 
voked at any time before complete performance, a few courts have held that 
part performance by the offeree binds the offeror. Los Angeles Traction Co. 
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v. Wilshire, 135 Cal. 654, 67 Pac. 1086 (1902); Zwolanek v. Baker Mfg. Co., 
150 Wis. 517, 137 N. W. 769 (1912). Although the basis of these decisions 
is not always clear, the results may be supported on the theory that there is 
by implication a subsidiary offer to keep the main offer open for a reasonable 
time, and that this subsidiary offer is accepted by beginning performance. 
See McGovney, /rrevocable Offers (1914) 27 Harv. L. Rev. 644; Contracts 
RESTATEMENT (Am. L. Inst. 1925) § 45. However, the question of part per- 
formance is not involved in the principal case. It has further been suggested 
that merely acting in justifiable reliance on an offer ought in some cases to 
serve as sufficient reason for preventing revocation. CoNTRACTS RESTATE- 
MENT, loc. cit. supra. The principal case might well fall into such a class. 
Moreover, recovery might have been allowed on the ground that the plaintiff 
did accept the defendant’s offer, for on a fair construction the plaintiff’s ten- 
der was a performance of the act requested as consideration. 


CorPoRATIONS — DISSOLUTION — EFFECT ON RIGHT TO RESCIND Stock 
SUBSCRIPTIONS FRAUDULENTLY OBTAINED. — The attorney general sought to 
have a corporation dissolved on the ground that the corporation was acting 
fraudulently. After trial, a decree was entered adjudging that the corporation 
be dissolved and that a receiver be appointed to marshal and distribute its 
assets. Stockholders, coming into the receivership proceedings, attempted to 
rescind stock subscription contracts on the ground that they had been pro- 
cured by fraud. From a decree denying their claims, they appealed. Held, 
that the contracts may not be rescinded after the decree of dissolution. Judg- 
ment affirmed. State ex rel. Havner v. Associated Packing Co., 220 N. W. 6 
(Iowa 1928). j 

In contests between receivers of insolvent corporations and defrauded stock 
subscribers asserting an equity of rescission, many courts flatly deny relief. 
Wilcox Trux, Inc. v. Rosenberger, 156 Minn. 487, 195 N. W. 489 (1923); 
Oakes v. Turquand, L. R. 2 H. L. 325 (1867); see (1924) 37 Harv. L. Rev. 
767. Others permit rescission upon a clear showing of due diligence. People 
v. California Safe Deposit & T. Co., 19 Cal. App. 414, 126 Pac. 516 (1912); 
Harn v. Smith, 85 Okla. 137, 204 Pac. 642 (1921). Still others, including 
heretofore the Iowa court, with better reason allow it only upon the further 
condition that rights of creditors do not intervene. Newton Nat. Bank v. 
Newbegin, 74 Fed. 135 (C. C. A. 8th, 1896); cf. Lex v. Selway Steel Corp., 
203 Iowa 792, 206 N. W. 586 (1926). This limitation upon the ordinary 
remedy for fraud derives from the superior equities of those who give credit 
to the corporation upon the faith of stockholders’ subscriptions. See Note 
(1910) 24 Harv. L. REv. 147; 2 BLACK, RESCISSION AND CANCELLATION (5th 
ed. 1916) §352. The existence and position of such creditors, therefore, 
should affirmatively appear; an estoppel should not be predicated upon a 
presumption. Steele v. Singletary, 120 S. C. 132, 110 S. E. 833 (1922). 
Contra: Henderson v. Crosby, 156 Minn. 323, 194 N. W. 641 (1923); ef. 
Tillinghast v. Bailey, 86 Fed. 46 (C. C. S. D. Ohio 1897). As a rule of 
thumb, it may be held sufficient to show simply that substantial claims accrued 
after the stockholder’s subscription. Independent Van & Storage Co. v. Iowa 
Mercantile Co., 184 Iowa 154, 168 N. W. 782 (1918). But more exact justice 
is obtained by requiring some proof of specific reliance by the creditors who 
seek to prevail. Burningham v. Burke, 67 Utah go, 245 Pac. 977 (1926). The 
opinion in the instant case, however, fails to advert to the existence of any 
creditors whatever, and the decision for this reason seems erroneous. The 
omission is the more unfortunate because the court was applying, apparently 
unconsciously, a doctrine developed in insolvency cases to the situation of a 
seemingly solvent corporation dissolved upon state initiative. 
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Equity — SUBJECTS OF JURISDICTION: PERSONAL RIGHTS — FEEBLE- 
MINDED PERSON’s RIGHT To Dismiss His Suit ror CANCELLATION oF VoID- 
ABLE CONVEYANCES.— The complainant asked for the appointment of a 
receiver to manage her property, and a cancellation of conveyances to the 
defendants, on the ground that although she was not insane, she was an 
old woman suffering from physical infirmities and loss of memory, and that 
she had acted without independent advice. A receiver was appointed. After 
an order to show cause had been served on the defendants, but before they 
answered, the complainant, with the defendants’ consent, moved to dismiss 
her bill. Held, that the cause be continued to a final hearing. Warker v. 
Warker, 140 Atl. 889 (N. J. Ch. 1928). 

Ordinarily, denial of a plaintiff’s motion to dismiss his bill is error. Jn re 
Skinner & Eddy Corp., 265 U. S. 86 (1924); Smith v. Milham, 115 So. 532 
(Fla. 1927); Bates v. Skidmore, 170 Ill. 233, 48 N. E. 962 (1897). But, in 
its specidl jurisdiction over proceedings inguirendo de lunatico a court will 
require continuance in the interest of the alleged incompetent and of the 
public. State ex rel. Paxton v. Guinotte, 257 Mo. 1, 165 S. W. 718 (1914); 
In re Rhodes, 100 N. J. Eq. 370, 136 Atl. 408 (1927). An ordinary bill may 
disclose a basis for this special jurisdiction. Any doubt thus raised as to the 
complainant’s mental competency may well be resolved in his favor. A grantor 
may have capacity to sue to cancel voidable conveyances, though he bases his 
right on an incapacity to protect his interests in the transaction. Calhoun v. 
Mosley, 114 Ga. 641, 40 S. E. 714 (1902); Menz v. Beebe, 95 Wis. 383, 70 
N. W. 468 (1897). And this capacity to disaffirm the conveyances is some 
evidence of a capacity to affirm them. See Sanderson v. Adams, 133 Mich. 
359, 362, 04 N. W. 1063, 1064 (1903). Indeed, a voluntary dismissal of such 
an action may amount to a ratification of the conveyances. See Kerby v. 
Kerby, 57 Md. 345, 356 (1882). In the principal case the complainant may 
have had capacity to ratify her conveyances. She no longer wished to cancel 
them. The enforced continuance, therefore, involved coercion not justifiable 
prior to a judicial determination of her mental competency. Hamilton v. 
Traber, 78 Md. 26, 27 Atl. 229 (1893). Pending such investigation, the 
court still might have retained the receiver. See Beall v. Smith, L. R. 9 Ch. 
App. 85, 92 (1873). ‘Then, the cumplainant’s representative, if appointed, 
rar ae the conveyances. Miller v. Worth, 89 Neb. 75, 130 N. W. 846 


EvieNce — JupictaL Notice — INTERPRETATION OF STATUTE REQUIRING 


JupictaL Notice or Foreicn Law. —A statute required the courts to take 
judici i . Mass. Laws 1926, c. 168. e 


plaintiff sued on a judgment obtained in 1927 in the supreme court of New 
York. A New York statute provided that an action upon a judgment ren- 
dered in a court of record of New York cannot be maintained unless ten years 
have elapsed since the docketing of such judgment. N. Y. C. P. A. (1921) 
§ 484. Judgment was given for the plaintiff. On appeal the defendant asked 
for the first time that the court take judicial notice of this statute. Held, that 
the New York statute is a statute of limitations and must be pleaded specially, 
and that since it was not called to the attention of the trial court it cannot 


ud. Ct., decided Sept. 22, 1928. 

The authorities agree that a statute of limitations must be specially pleaded. 
Wall v. Chesapeake & O. R. R;, 200 Ill. 66, 65 N. E. 632 (1902); Sawyer v. 
Boston, 144 Mass. 470, 11 N. E. 711 (1887). Also, it should lie solely in the 
discretion of the appellate court whether ‘or not. it will consider matters 
of which the trial judge should have taken judicial notice but which were 
not called to his attention. Grinnell, Judicial Notice of Foreign Law (1926) 
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11 Mass. L. Q. No. 5, at 7; Strahorn, Process of Judicial Notice (1928) 14 
Va. L. Rev. 544, 558; cf. Warneke v. Pressner, 103 Conn. 503, 131 Atl. 25 
(1925). The court may have been justified in refusing the defendant’s re- 
quest in the principal case since no substantive right was involved. See Note 
(1921) 30 YALE L. J. 855. Thus, the actual decision seems correct. How- 
ever, the court proceeded gratuitously to interpret the statute as not removing 
from the province of the jury the determination of foreign law. This would 
leave the law of Massachusetts as it was before the statute. Electric Weld- 
ing Co. v. Prince, 200 Mass. 386, 86 N. E. 947 (1909). But the statute was 
expressly intended to change the former rule and to leave all questions of 
foreign law for the judge. First Report of the Judicial Council of Massachu- 
setts (1925) 11 Mass. L. Q. No. 1, at 36. The supposed reform had received 
the approbation of members of the bar and legal writers. Dodge, Address 
Before American Bar Association (1926) A. B. A. J. 582; 5 WicMORE, 
EvmEnNce (2d ed. 1923) § 2558; Note (1928) 37 YALE L. J. 813. A similar 
statute has been interpreted as achieving the desired reform. Watkins v. 


Johnson, 129 Ark. 384, 196 S. W. 465 (1917). And the Massachusetts court ° 


had already applied the statute properly. Holmes v. Dunning, 260 Mass. 250, 
157 N. E. 358 (1927); cf. Vogel’s Case, 257 Mass. 3, 153 N. E. 175 (1926). 
It is hoped that the Massachusetts courts will give the statute a liberal inter- 
pretation and thereby effeetuate a sound reform. 


ForEIGN CoRPORATIONS — JURISDICTION — INTERFERENCE WITH INTER- 
STATE ComMeERcE. — The plaintiff, a foreign corporation doing no business in 
Oregon, sued the defendant, a foreign lumber corporation doing only inter- 
state business, in an Oregon court on a cause of action arising outside the 
state. Service was made upon the defendant’s agent in the state, who was 
engaged merely in soliciting purchases of lumber to be sent out of the state, 
such purchases being subject to ratification by the defendant. Judgment was 
had by default. On the defendant’s motion, the judgment was vacated, and 
the plaintiff appealed. Held, that the court had jurisdiction. Judgment re- 
versed. Winslow Lumber Co. v. Edward Hines Lumber Co., 266 Pac. 248 
(Ore. 1928). ' 

The Supreme Court has held a statute providing for service on a foreign 
railway corporation through an agent who was merely soliciting traffic for its 
lines outside the state, to be unconstitutional as imposing an unreasonable 
burden on interstate commerce. Davis v. Farmers’ Co-op. Co., 262 U. S. 
-312 (1923); Atchison, etc. Ry. v. Wells, 265 U. S. tor (1924). It has 
been thought that the Davis case might be explained on the ground that the 
defendant was not “ doing business ” in the state. Harris v. Am. Ry. Express 
Co., 12 F.(2d) 487 (Ct. of App. D. C. 1926). And it is true that some courts 
have held that a corporation may be doing interstate business in a state and 
still not be “ doing business ” sufficient to give the state a basis for jurisdic- 
tion. Bauch v. Weber Flour Mills Co., 210 Mo. App. 666, 238 S. W. 581 
(1922); Deardorf v. Idaho Nat. Harvester Co., 90 Ore. 425, 177 Pac. 33 
(1918). But cf. International Harvester Co. v. Kentucky, 234 U. S. 579 
(1914). But it would seem that if in the Davis case the corporation had not 
been “ doing business ” sufficient to give the state jurisdiction, the Supreme 
Court would not have had to invoke the Commerce Clause. Cf. Riverside 
Mills v. Menefee, 237 U. S. 189 (1915); Scott, Jurisdiction Over Nonresi- 
dents Doing Business Within A State (1919) 32 Harv. L. Rev. 871, 870. 
Moreover, some tenuous distinctions have been made under the Davis case. 
Where the plaintiff was a resident and the cause of action probably arose 
within the state, service has been held valid. St. Louis, etc. Ry. v. Taylor, 
266 U. S. 200 (1924); Maverick Mills v. Davis, 294 Fed. 404 (D. Mass. 
1923). But where the cause of action arose entirely outside the state, 
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though the plaintiff was a resident, service has been held invalid. Thurman 
v. Chicago, etc. Ry., 254 Mass. 569, 151 N. E. 63 (1926). The Davis case ap- 
parently holds that even though a state may have jurisdiction over a foreign 
corporation doing a purely interstate business, the exercise of such jurisdic- 
tion in a suit by a non-resident on a cause of action arising outside the state, 
may be prohibited as an unreasonable burden on interstate commerce. Thus 
far this principle has been applied only to carriers. But interstate business 
is not confined to transportation. See Dahnke-Walker Co. v. Bondurant, 257 
U. S. 282, 291 (1921). And there seems to be no reason for confining the 
doctrine to public utilities. 


LANDLORD AND TENANT — WAIVER OF BREACH OF CONDITIONS — VALIDITY 
oF Parot AGREEMENT TO REVIVE TERM MADE AFTER RE-ENTRY. — The plain- 
tiff lessor made a formal entry for the purpose of terminating the lease for 
failure to pay rent. The plaintiff and the lessee shortly thereafter concluded 
an oral settlement by which the rent in default was paid, and the lessee re- 
turned to possession. The lease was later assigned to the defendant, who 
remained in possession and paid a sum equal to one month’s rent. It is 
uncertain whether this sum was rent or only payment for use of the premises. 
The plaintiff sued in ejectmenit. From a judgment for the plaintiff, the defend- 
ant appealed. Held, that the forfeiture was waived, and that the lease was 
revived by the verbal agreement. Judgment reversed. Lenzini v. Gianetti, 
142 Atl. 139 (R. I. 1928). 

An act of forfeiture by the lessee gives the lessor an election either to dis- 
regard the breach or to take action to end the lease. 1 UNDERHILL, LANDLORD 
AND TENANT (1909) 650. The former course is termed a “ waiver” by many 
authorities. See Ewart, Waiver Distrisutep (1917) 7; Note (1920) 34 
Harv. L. Rev. 205. If the lessor re-enters, he thereby terminates the lease 
and is revested with his former estate. McCready v. Lindenborn, 172 N. Y. 
400, 65 N. E. 208 (1902); Rockwell v. Eilers Music House, 67 Wash. 478, 122 
Pac. 12 (1912); 2 TrrFANy, LANDLORD AND TENANT (1910) 1406; see 4 
Bacon’s ABRIDGEMENT (7th ed. 1832) 888. Thereafter he has no election, and 
to speak of “ waiver ” and “ revival of the lease ” here is an error arising from 
loose use of such terms. Jones v. Carter, 15 M. & W. 718 (1846); Ewart, 
WAIVER DIsTRIBUTED (1917) 102-04, 179; see Clough v. London & North- 
western Ry., L. R. 7 Ex. 26, 34 (1871). Contra: Coon v. Brickett, 2 N. H. 
163 (1819); cf. Sproul v. Help Yourself Store Co., 16 F.(2d) 554 (C. C. A. 
3d, 1926). In the principal case, the oral agreement was clearly within the 
Statute of Frauds, and thus created only a tenancy at will. But it may have 
been the plaintiff’s duty to raise this point in order to take advantage of it. 
Pasquay v. Keithley, 139 Ill. App. 548 (1908); Abraham v. Durward, 46 
N. D. 611, 180 N. W. 783 (1920). Moreover, the payment of rent would 
change this tenancy into one from month to month or year to year. Warren 
v. Hale, 65 Ill. 395 (1872); Barlow v. Wainwright, 22 Vt. 88 (1849); 
1 TIFFANY, LANDLORD AND TENANT (1910) 241-49. And it does not appear 
that the plaintiff gave the notice necessary to terminate such tenancy. Either 
of these grounds would have been preferable to the doctrine of “ waiver ” 
applied by the court. 


Liens — LecAL — RIGHTs oF GARAGE PROPRIETOR AGAINST OWNER oF Lost 
AvuToMOBILE STORED By UNAUTHORIZED THIRD Person. — The plaintiff’s car 
had been left in a restricted parking area without his knowledge. A police 
officer asked the defendant, a garage owner, to remove and store it. The de- 
fendant notified the plaintiff but refused to surrender the car, claiming a lien 
for towage and storage. Thereupon the plaintiff brought this action in re- 
plevin, the defendant setting up a cross petition for his charges. From a 
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judgment for the plaintiff, the defendant appealed. Held, that the defendant 
had no lien for his services nor any personal claim against the plaintiff. Judg- 
ment affirmed. Burns Motor Co. v. Briggs, 160 N. E. 728 (Ohio 1928). 

Statutes creating liens in favor of stable keepers are interpreted not to in- 
clude garage owners in their scope. Fishback v. Foster, 23 Ariz. 206, 202 
Pac. 806 (1922). But where automobiles are stored, a common law ware- 
houseman’s lien should attach. Malcolm v. Sims-Thompson Motor Car Co., 
164 S. W. 924 (Tex. Civ. App. 1914). Especially should this be true when, 
as in the instant case, the possession is meant to be continuous. Cf. Smith v. 
O’Brien, 46 Misc. 325, 94 N. Y. Supp. 673 (1905). In general, however, a 
lien must be based upon some contractual relation between the lienor and 
lienee. 1 SCHOULER, PERSONAL Property (5th ed. 1918) § 381. It is true 
that innkeepers and common carriers have been given specific liens on prop- 
erty which they receive from unauthorized third persons. See (1909) 23 
Harv. L. Rev. 63. But there is no authority for such a lien in favor of ware- 
housemen. Nor should such a lien be given when, as in this case, the claim- 
ant knows that the property belongs to a stranger. Broadwood v. Granara, 
10 Ex. 417 (1854). However, the court might have allowed a quasi-contrac- 
tual recovery. For the defendant had non-officiously conferred a benefit upon 
the plaintiff. See Woopwarp, Law or Quasi-Contracts (1st ed. 1913) 
§§ 191, 193. Moreover, a finder is entitled to compensation for expenses in- 
curred in caring for the chattel. Chase v. Corcoran, 106 Mass. 286 (1871); 
Amory v. Flyn, 10 Johns. 102 (N. Y. 1813); see Nicholson v. Chapman, 
2 H. Bl. 254, 258 (1793). It seems that the defendant should be considered 
as standing in the place of the original finder. And since recovery in these 
cases is predicated upon the benefit conferred and not upon privity of contract, 
the defendant should have been allowed to recover. 


MANDAMUS — ParTIES — SUFFICIENCY OF INTEREST TO ENFORCE RIGHT TO 
Inspect Pustic Recorps. — A newspaper publisher sought a writ of manda- 
mus to compel the auditor general to permit him to inspect records showing 
the expenditure of public money. The petitioner claimed that he wished to 
use the records for a public purpose and that he was hampered in his business 
by being denied access to the records. Held, that the petitioner had sufficient 
private interest to obtain the writ. Writ granted. Norwack v. Fuller, 219 
N. W. 749 (Mich. 1928). 

In jurisdictions where an individual is entitled to mandamus as a repre- 
sentative of the public, a taxpayer may inspect the public records although 
his interest in them is only that common to all citizens. State ex rel. Ferry 
v. Williams, 41 N. J. L. 332 (1879); Matter of Egan, 205 N. Y. 147, 98 N. E. 
467 (1912). But in Michigan, mandamus is not issued to an individual unless 
he shows a special private interest. People ex rel. Drake v. Univ. of Mich., 
4 Mich. 98 (1856); Smith v. City of Saginaw, 81 Mich. 123, 45 N. W. 964 
(1890). By the old English rule the relator had sufficient private interest 
only when he was engaged in litigation for which the records would furnish 
evidence. King v. Merchant Tailors’ Co., 2 B. & Ad. 115 (1831). This re- 
quirement has been considerably relaxed. Thus an attorney or an abstractor 
has sufficient interest in records specifically pertaining to his client. Brewer 
v. Watson, 61 Ala. 310 (1878); Boylan v. Warren, 39 Kan. 301, 18 Pac. 174 
(1888). And some courts have held that a title company has the requisite 
interest in all records needed in its business. People ex rel. Guarantee Co. v. 
Reilly, 38 Hun 429 (N. Y. 1886); Burton v. Tuite, 78 Mich. 363, 44 N. W. 
282 (1889). Contra: Randolph v. State ex rel. Collier, 82 Ala. 527, 2 So. 714 
(1886). A publisher is perhaps in an analogous situation. But the fact that 
the information sought by the relator is also of public concern should be im- 
material. This the principal case overlooked. And in granting the relator 
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the writ because he transmits to all citizens matters of public interest, the 
court in effect treats him as a public representative while purporting to act 
on the basis of private interest. 


Maritime Liens— Crarms Givinc Rise to Liens — RIGHT oF A TIME 
CHARTERER TO A LIEN FOR ADVANCES.— A vessel was let to the intervening 
libelant under a time charter, providing, inter alia, that cash funds for the 
ship’s necessary disbursements should be advanced by the charterer to the 
captain and charged against the ship’s hire. In proceedings for the distribu- 
tion of funds realized from the sale of the vessel, the charterer asserted a 
lien for advances for wages, supplies, and repairs made in excess of the sum 
due on the hire. Held, that the claim be disallowed. Libel dismissed. The 
Fort Gaines, 24 F.(2d) 438 (D. Md. 1928). 

A time charterer may by express stipulation in the charter party become 
entitled to a lien for advances. Moore v. The Robilant, 42 Fed. 162 
(C. C. E. D. La. 1890). But no case has hitherto determined his right when 
the charter is silent. The court here presumes that credit was given merely 
to the owner, since the charterer was contracting directly with him. Cf. The 
Esteban de Antunano, 31 Fed. 920 (C. C. E. D. La. 1887). But it gave no 
reason for treating a charterer differently than a stranger, who undoubtedly 
would have been presumed to give credit to the vessel notwithstanding con- 
tractual relations with the owner. The Cimbria, 214 Fed. 128 (D. N. J. 
1914); The Minnie and Emma, 21 F.(2d) 991 (D. Md. 1927); see Griffin, 
The Federal Maritime Lien Act (1923) 37 Harv. L. Rev. 15, 23. The court 
relied on cases denying liens to ship agents. But a charterer does not, like a 
general agent, engage in a continuous course of business with the owner. Cf. 
The Centaurus, 291 Fed. 751 (C. C. A. 4th, 1923); The Esteban de Antunano, 
supra. But cf. The Ascutney, 278 Fed. 991 (D. Md. 1922), rev’d on other 
grounds, 289 Fed. 802 (C. C. A. 4th, 1923). Apart from rules of presumption, 
the court held it inequitable that one whose advances kept the ship operating 
for his own benefit should compete with outside lienors. But this considera- 
tion, if valid, would defeat even an express lien. Cf. Moore v. The Robilant, 
supra. And a mortgagee whose advances forestall libels against the ship sim- 
ilarly keeps it operating for his own benefit; nevertheless he has a lien. The 
Ruth E. Merrill, 286 Fed. 355 (C. C. A. 2d, 1922); The Pauline, 136 Fed. 815 
(S. D. N. Y. 1905). Moreover, a lien for advances to pay for services simply 
replaces the liens to which those who furnished the services were entitled. 
The Ruth E. Merrill, supra; Ex parte Clark, Fed. Cas. No. 2,796 (D. Mass. 
1843). Third persons, therefore, would not have been unduly prejudiced had 
the charterer’s claim been allowed. 


MunicrpaL Corporations — Actions — RicHT oF City to Cot- 
LECTION OF STATE Tax. — The city, a purchaser of gasoline in its proprietary 
capacity, applied for permission to bring suit to enjoin the state treasurer from 
collecting a gasoline tax alleged to be unconstitutional. It appeared that the 
city derived in revenue under the tax act a sum several times greater than the 
amount it paid out under it. Held, that the city being a creature of the state 
cannot censor the activities of its creator, and moreover, that it is not the 
real party in interest. Application denied. City of Racine v. Levitan, 220 
N. W. 308 (Wis. 1928). 

It has been repeatedly held that a city is a creature of the state, existing for 
the latter’s convenience and representing no sovereignty distinct from it. 
City of Trenton v. New Jersey, 262 U. S. 182 (1923); City of Owensboro v. 
Board of Trustees, 210 Ky. 482, 276 S. W. 143 (1925); see Higginson v. 
Treasurer, 212 Mass. 583, 584, 99 N. E. 523, 524 (1912). The earlier view of 
an “inherent right ” to local self-government has been largely repudiated. 
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See Note (1928) 41 Harv. L. Rev. 894, 897. If the city is merely the sov- 
ereign power differentiated as to locality, then a suit against the state would 
be an anomaly. See Baty, The Rights of Ideas —and of Corporations (1920) 
33 Harv. L. Rev. 358, 365. But cities have been held liable criminally on the 
ground that such proceedings are directed against the city in its private 
capacity. People v. City of Chicago, 256 Ill. 558, 100 N. E. 194 (1912); 6 
MunicrpaL Corporations (2d ed. 1928) §§ 2683-88. If the 
state can thus proceed against the city, there should be no logical obstacle to 
allowing the city in its proprietary capacity to attack acts of the state. In 
the principal case, however, this problem does not arise, since suits to enjoin 
state officers from enforcing unconstitutional statutes are held not to be suits 
against the state. Ex parte Young, 209 U. S. 123 (1908); Ware Shoals Mfg. 
Co. v. Jones, 78 S. C. 211, 58 S. E. 811 (1907). But cf. Stephens v. Texas & 
Pac. Ry., 100 Tex. 177, 97 S. W. 309 (1906). A municipality is not a proper 
party when its corporate interests are not affected. Town of Guilford v. 
Cornell, 18 Barb. 615 (N. Y. 1854); State ex rel. City of Sheboygan v. 
County Board, 194 Wis. 456, 216 N. W. 144 (1927); cf. Albany County v. 
Hooker, 204 N. Y. 1, 97 N. E. 403 (1912). Although the principal case 
might be explained on this ground, the holding of the court would never- 
theless seem to deny a city any remedy against unconstitutional acts of state 
officers. Theoretical considerations as to the nature of sovereignty should 
not be permitted to outweigh the practical justice of permitting a municipality 
to invoke the protection afforded by the constitution. City of Gretna v. 
Bailey, 141 La. 625, 75 So. 491 (1917). 


NEGLIGENCE — Duty or Care — Liasizity To City EMPLOYEE FOR MAIN- 
TENANCE OF UNAUTHORIZED TELEPHONE PoLte.—A statute required that a 
permit be obtained from the Iocal board of aldermen before any electric light 
poles were erected on the highway. Mass. Gen. Laws (1921) c. 166, § 22. 
A city ordinance provided that a condition to the granting of such permits 
should be that the city might use the poles to carry its municipal wires. The 
plaintiff, a city lineman, while on one of the defendant company’s poles for the 
purpose of repairing the city’s wires, was injured by the falling of the pole. 
It did not appear in evidence that the defendant had ever obtained a permit 
for the pole in question, though it had been up for some twenty years. A ver- 
dict was rendered for the plaintiff and the defendant appealed. Held, that 
since, in the absence of evidence of a permit, there was no’contract, express 
or implied, between the parties, the defendant owed no affirmative duty to the 
city or the plaintiff, and the plaintiff could not recover. Judgment reversed. 
Lynch v. Lowell Electric Light Corp., 160 N. E. 413 (Mass. 1928). 

One who is on another’s premises pursuant to a tacit working agreement 
resulting in their mutual benefit may be a business invitee, although there is 
no actual contract. Barker v. Boston Electric Light Co., 178 Mass. 503, 60 
N. E. 2 (1901); Foster Lumber Co. v. Rodgers, 184 S. W. 761 (Tex. Civ. 
App. 1916). An understanding between the defendant and the city, based 
on acquiescence over a long period, can be found in regard to the pole in 
question. If there was such an agreement, the plaintiff was more than a 
licensee. Its illegality should have no effect on the relation between the plain- 
tiff and the defendant. The existence of such an agreement was a question 
for the jury. Barker v. Boston Electric Light Co., supra. Furthermore, the 
court apparently overlooked the reason why there was no contract between 
the defendant and the city, namely, the wrongful act of the defendant in erect- 
ing the pole without a permit. It is an ancient maxim of the law that no 
one shall profit from his own wrong. Pennington v. Todd, 47 N. J. Eq. 560, 
21 Atl. 297 (1891); cf. Thompson v. Salt Lake Rapid-Transit Co., 16 Utah 
281, 52 Pac. g2 (1898). But cf. Simon v. Southern Ry., 236 U. S. 115 
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(1915). Upon principle it seems that the defendant should not have been 
permitted to evade a liability to which it would otherwise have been subject, 
by setting up its own wrongful act in erecting a nuisance. 


Pusiic Orricers — LiaBitiry Loss or Funps WitHout Fautt.—A 
statute provided that the treasurer of a school district should have custody 
of the district funds. Wis. Stat. (1923) §§ 19.01, 40.19. The defendant, 
who was treasurer, kept the funds on deposit in a bank. The bank became in- 
solvent because of embezzlement by its officials. Action was brought by the 
district against the treasurer and the sureties on his bond. From a judgment 
for the plaintiff, the defendant appealed. Held, that the treasurer is liable 
for the a of public funds in his custody irrespective of any lack of due 
mo Judgment affirmed. School District v. Larson, 218 N. W. 847 (Wis. 
1928). 

At common law a public officer was liable for the loss of funds entrusted to 
him only for a failure to exercise due care. See Northern Pac. Ry. v. Owens, 
86 Minn. 188, 189, 90 N. W. 371, 372 (1902). With the advent of statu- 
tory provisions for bonding a public officer to “a faithful performance of his 
duties ” the rule of absolute liability arose. United States v. Prescott, 3 How. 
578 (U.S. 1845); see (1897) 10 Harv. L. REv. 386; (1900) 13 Harv. L. Rev. 
415. The strict rule has been relaxed where an act of God or a public enemy 
caused the loss. United States v. Thomas, 15 Wall. 337 (U. S. 1872). That 
the officer is a debtor and therefore absolutely liable is obviously erroneous. 
City of Livingston v. Woods, 20 Mont. 91, 49 Pac. 437 (1897). . Nor does a 
construction of the usual statute and bond provided for therein require un- 
limited liability. State v. Copeland, 96 Tenn. 296, 34 S. W. 427 (1805); 
Wilson v. People, 19 Colo. 199, 34 Pac. 944 (1893); cf. Miller v. Henry, 62 
Ore. 4, 124 Pac. 197 (1912); Newton County v. Green, 104 Ark. 270, 149 
S. W. 73 foaa’. The relationship of a public officer to the community is 
that of trustee or bailee, and his liability should be governed by the corre- 
sponding rules unless public policy demands a more rigid standard. The doc- 
trine of the principal case might deter worthy individuals from accepting 
public offices. See MecHem, Pustic Orricers (1890) §§ 298-301. In fair- 
ness to responsible public officials the burden of loss due to ordinary risks 
should be borne by the taxpayers. Nor would such a doctrine entail any 
sacrifice of the necessary security from fraud or embezzlement required in 
handling public funds. 


SuRETYSHIP — SuRETY’s DEFENSES: EXTENSION OF TIME— EFFECT OF 
THE NEGOTIABLE INSTRUMENTS LAw.— Defendant executed a promissory 
note secured by a mortgage on realty. Before maturity defendant conveyed 
the mortgaged premises, the grantee assuming the mortgage debt. At maturity 
the mortgagee for a valid consideration without knowledge or consent of the 
mortgagor, agreed with the grantee to extend the time of payment. The 
grantee defaulted in payment, and the mortgagee sued on the note. From a 
judgment for the defendant, the plaintiff appealed. Held, that under the 
Negotiable Instruments Law the defendant was primarily liable and therefore 
not discharged by the extension. Peter v. Finzer, 217 N. W. 612 (Neb. 1928). 

A purchaser of mortgaged premises who assumes the mortgaged debt be- 
comes the principal debtor, and the vendor becomes his surety. Codman v. 
Deland, 231 Mass. 344, 121 N. E. 14 (1918); see (1919) 3 Munn. L. REv. 
209-11. Generally, an extension of time to the purchaser without the con- 
sent of the surety discharges the latter. Union Life Ins. Co. v. Hanford, 143 
U. S. 187 (1892); Herd v. Tuohy, 133 Cal. 55, 65 Pac. 139 (1901); 1 WILLIS- 
Ton, Contracts (1920) § 386. Contra: Iowa L. and T. Co. v. Haller, 119 
Iowa 645, 93 N. W. 636 (1903). Before the Negotiable Instruments Law this 
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rule was applied regardless of whether the mortgage liability was sought to 
be enforced in a foreclosure proceeding or in an action on the note. Nelson v. 
Brown, 140 Mo. 580, 41 S. W. 960 (1897); Codman v. Deland, supra. 
Under the Negotiable Instruments Law, most courts have held that in deter- 
mining liability they would examine only the face of the instrument. The 
maker is thus held primarily liable even though he is in substance a surety. 
NEGOTIABLE INSTRUMENTS Law §192; Union Trust Co. v. McGinty, 212 
Mass. 205, 98 N. E. 679 (1912); Cellers v. Meachem, 49 Ore. 186, 89 Pac. 
426 (1907). Contra: Fullerton Lumber Co. v. Snouffer, 139 Iowa 176, 117 
N. W. 50 (1908). It is argued that since an extension of time is mentioned 
as a means of discharge of persons secondarily liable on the face of the 
instrument, and is not included for those “ primarily liable,” the legislative 
intent was not to permit discharge of the latter in this manner. NEGOTIABLE 
INSTRUMENTS Law §§ 119-20; Union Trust Co. v. McGinty, supra; Vander- 
ford v. Farmers Nat, Bank, 105 Md. 164, 66 Atl. 47 (1907). It is also said 
that to achieve uniformity, the Act must be construed without reference to 
rules of law not expressed therein. Cellers v. Meachem, supra; Graham v. 
Shephard, 136 Tenn. 418, 189 S. W. 867 (1916). But the Act does not pur- 
port to be a codification of the entire law on the subject. Any case not 
provided for is governed by the law merchant. NEGOTIABLE INSTRUMENTS 
Law § 196. This exception clearly includes rules of suretyship. (1925) 38 
Harv. L. Rev. 954. It would seem therefore that the interpretation given by 
these courts to the Negotiable Instruments Law is unnecessarily strict. Ray- 
mond, Suretyship at “ Law Merchant” (1916) 30 Harv. L. Rev. 141; see 
(1928) 12 Minn. L. REv. 668-69; (1928) 6 Nes. L. REv. 417-20; (1928) 
26 Micu. L. REv. 929-30. 


TAXATION — ExemMPTIONS — BANK Deposirors’ GUARANTY FUND AS 
WITHIN “State Funp” Exemption.— The plaintiff, the state bank com- 
missioner, paid the depositors of an insolvent bank out of the state depositors’ 
guaranty fund. The defendant tax commissioner assessed real estate which 
was among the assets taken over by the bank commissioner to reimburse the 
fund. The plaintiff sought to enjoin the collection under a clause of the state 
constitution exempting from taxation “all property ... of the state.” 
Oxta. Const. art. X, §6. From a judgment for the plaintiff, the defendant 
appealed. Held, that the depositors’ guaranty fund is not a “state fund” 
within the meaning of the provision. Judgment reversed. Wenner v. Mother- 
sead, 129 Okla. 273, 264 Pac. 816 (1928). 

A depositors’ guaranty fund has been held to be a “state fund” in the 
sense that it is subject to examination by state banking officials. State v. 
Cockrell, 27 Okla. 630, 112 Pac. 1000 (1910). It has also been held a “ state 
fund ” in that an action based on a claim agajgst the fund is an action against 
the state. Lankford v. Platte Iron Works, 235 U. S. 461 (1914); Farish v. 
State Banking Board of Oklahoma, 235 U. S. 498 (1914). There are con- 
siderations, however, which support the holding that the fund is not a “ state 
fund ” for the purpose of exemption from taxation. Special assessments, not 
general taxation, are its source. Oxia. Comp. Stat. ANN. (1921) § 4162. 
Cf. State v. Jorgensen, 29 N. D. 173, 150 N. W. 565 (1915) (hail insurance 
fund). The sole purpose of such a fund is to pay depositors of insolvent 
banks. Oxta. Comp. Stat. ANN. (1921) §4162. The unexpended balance 
reverts to the individual bank from which it was collected. See Noble State 
Bank v. Haskell, 219 U. S. 104, 110 (1911). The credit of the state is not 
pledged to the fund. Oxta. Comp. Stat. ANN. (1921) § 4168. Finally, a 
provision like the instant one must be strictly construed and all doubts re- 
solved against the exemption. Tulane Education Fund v. Board of Assessors, 
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35 La. Ann. 668 (1883); People v. University of Illinois, 328 Ill. 377, 159 
N. E. 811 (1928). Thus the case seems to fall within the rule that property 
held in trust by a state or municipality is taxable where the trust is not for 
the benefit of the state or municipality. People v. University of Illinois, 
supra; 2 Cootey, TAXATION (2d ed. 1924) § 629. 


Trusts — TERMINATION — TRUSTEE’s PURCHASE OF BENEFICIARY’S IN- 
TEREST. — Under the provisions of a testamentary trust, a certain percentage 
of the annual income was to be paid to the beneficiaries, the remainder 
to be accumulated for twenty years, and at the end of that time the prin- 
cipal and accumulated income were to be divided proportionately among 
the surviving beneficiaries. One of the beneficiaries, who was also the testa- 
tor’s heir and would take in the event of an intestacy, was sixty-two years 
old at the time of the testator’s death. The will further provided that she 
should receive $400 each year from the income and $70,000 upon the termina- 
tion of the trust. The other beneficiaries requested the trustee to invest 
$20,000 in purchasing the share of this aged beneficiary so that she would 
have a satisfactory income. The trustee brings a bill asking for instructions. 
Held, that a decree be entered authorizing the purchase. Cady v. Tuttle, 141 
Atl. 188 (Me. 1928). 

Equity may authorize a trustee to invest trust funds in unusual or specu- 
lative ways if the best interests of the trust estate so require. Drake v. 
Crane, 127 Mo. 85, 29 S. W. 990 (1895); Old’s Estate, 176 Pa. 150, 34 Atl. 
1022 (1896). But it is only in extraordinary cases that this will be permitted 
if contrary to the express or implied wishes of the testator. Hackett’s Ex’r v. 
Hackett’s Divisees, 180 Ky. 406, 202 S. W. 864 (1918); In re Snyder’s Will, 
136 N. Y. Supp. 670 (1912). Since the testator in the principal case made 
specific provision for the beneficiary, it seems clear that he never intended 
the trust estate to be used to purchase her interest. Moreover there can be 
no real “investment” without a substantial expectation of profit. See 
Drake v. Crane, supra, at 103, 29 S. W. at 994. The practical effect of the 
instant case is to permit the termination of a trust before the specified time 
for enjoyment, a result contrary to the rule in most American jurisdictions. 
Ackerman v. Union Trust Co., 90 Conn. 63, 96 Atl. 149 (1915); Claflin v. 
Claflin, 149 Mass. 19, 20 N. E. 454 (1889); Stewart’s Estate, 253 Pa. 277, 
98 Atl. 569 (1916); see (1925) 38 Harv. L. Rev. 838. Some courts, though 
nominally observing the general rule, readily depart from it when unforeseen 
circumstances make the continuance of the trust undesirable. Black v. 
Bailey, 142 Ark. 201, 218 S. W. 210 (1920); Bennett v. Nashville Trust Co., 
127 Tenn. 126, 153 S. W. 840 (1912). But the principal case does not fall 
within this exception. It seems, therefore, that the court utilized the theory 
of “ investment ” merely in ordgr to evade the rule of Claflin v. Claflin. 
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Tue Inqumrinc Minp. By Zechariah Chafee, Jr. New York: Harcourt, 
Brace and Company. 1928. pp. xi, 276. 


This is a collection of addresses and of essays, nearly all of which have ap- 
peared in various periodicals. The reviewer was at first startled to find a 
contemporary law teacher at a stage in life where he could publish a volume 
of collected speeches and writings, But on second thought the conclusion 
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seemed justified that this was highly proper, in the present instance at least, 
even if it ought not be taken as a precedent for law professors in general. 
For all these papers deal with a single topic—the duty and the struggle to 
obtain freedom of thought and expression. The volume thus is a supplement 
to the author’s definitive study, Freedom of Speech, published in 1921. 

The first two essays, bearing the titles “The Inquiring Mind” and “ Give 
Your Minds Sea Room,” constitute a noble plea for the open mind in educa- 
tion. In these, particularly in the second, there is much valuable advice to 
the student as to the proper critical attitude he should assume towards ready 
made conclusions placed before him. But there is also an especially fine state- 
ment of the true function of the teacher. The first essay closes with an at- 
tractive picture of the teacher as one would like to see him. Professor 
Chafee has just quoted Mr. Howard Elliott’s well known remarks that as the 
physical nourishment of young people should be looked after, so in giving 
them mental nourishment, “un-American doctrines and ideas” should not 
be laid before “ young and impressionable men and women.” This he criti- 
cizes, saying that the teacher “is not the gentleman behind the quick-lunch 
counter that Mr. Elliott’s criticism suggests.” Then he continues: “He is 
more like the leader of a group of miners going into partially opened country. 
He has been there before; he knows more than they do about the technique 
of exploration and detecting the metal they seek, but he cannot give them 
definite directions which will enable them to go to this or that spot and strike 
it rich. He can only tell them what he knows of the lay of the land and the 
proper methods of search, leaving it to them to explore and map out for them- 
selves regions which he has never visited or rivers whose course he has 
erroneously conceived.” 

Most of the remaining essays are critical reviews of legal decisions con- 
cerning free speech and civil liberties. These include critiques, among others, 
of the Gilbert, Gitlow,? and Whitney® cases in the United States Supreme 
Court dealing with state sedition acts, the Rand School injunction case * in 
New York, the I. W. W. injunction ° in California, and the Bimba blasphemy 
case ® in Massachusetts. Other papers deal with the use of injunctions in 
labor controversies, freedom of speech and assemblage in Boston, compulsory 
confessions, the Inter-church Steel Report, and Economic Interpretation of 
Judges. This is by no means a complete list, for the essays, within their 
general subject matter, take a wide range. Thus we see, “ Mill Today,” next, 
“The British Empire,” followed in turn by “ Woodrow Wilson” and “ John 
Marshall.” 

Naturally the reprinting of essays originally prepared for other use results 
in a discursive presentation of the author’s ideas. One could not expect the 
consistent development of a single subject found in the Freedom of Speech. 
But with the idea of the book in mind, we find an attractive volume constitut- 
ing a distinct addition to the author’s distinguished contributions to the cause 
of tolerance towards expression of opinion. We naturally expect Professor 


1 Gilbert v. Minnesota, 254 U. S. 325 (1920). 

2 Gitlow v. New York, 268 U.S. 652 (1925). 

8 Whitney v. California, 274 U. S. 357 (1927). 
( 4 — v. American Socialist Society, 202 App. Div. 640, 195 N. Y. Supp. 801 

1922). 

5 In re Wood, 194 Cal. 49, 227 Pac. 908 (1924). 

® Decided in the district court at Brockton, Mass., March 2, 1926. Pending 
appeal, the district attorney entered a nolle prosequi. 
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Chafee to be an advocate of the freedom of expression and to be critical of 
legal decisions permitting restrictions upon such freedom. But it is interest- 
ing to see just how far from being a radical or a “red” he actually is. Here 
is a conservative in opinion deeply troubled because his class, being now in 
power, has not in his judgment played fair with the attempts of minority 
opinion to get a hearing. For this not entirely unorthodox view many would 
include him as of the undesirable minority. A reading of these essays, with 
their moderate and reasoned conclusions, should show how unfair such a 
judgment is. 

On the whole, however, one is likely to close the book with a feeling of 
depression. Since the war the gains for tolerance seem slight indeed com- 
pared with the losses. Human nature being what it is, it is clear that the 
more one’s cherished views are assailed, the more bitterly one will strike out 
with all the weapons at his command, legal or otherwise, against the assailant. 
It is only here and there that voices may be raised attempting to restore a 
milder and saner attitude. This is the task to which, in the intervals of a 
busy teaching life, Professor Chafee has set himself. Perhaps another and 
less nervous generation than our own may appreciate what he has done in 
making its healthy state possible. 

Cares E. CLarK. 
Yale Law School. 


SurEtysH1P: Its OrtcIn AND History In By T. Hewitson. Lon- 
don: Sweet and Maxwell, Limited. 1927. pp. xix, 188. 

OUTLINES OF SURETYSHIP AND GUARANTY. By Earl C. Arnold. Chicago: 
Callaghan and Company. 1927. pp. xvi, 620. 


The outstanding importance of the law of suretyship makes the peculiar 
dearth of good books on this subject somewhat remarkable. Recent months 
have added to this field two volumes entitled to notice. One of these is an 
examination into the foundations of suretyship, undertaken by Mr. Hewitson 
of Australia. The scope of this work is well pictured by W. Harrison Moore 
in the foreword as follows: “In the result, we have not merely the ‘German 
warp and woof’ and the Roman institutions that made the law of Europe 
from Scandinavia to Spain, but the Hebrew law, the code of Hammurabi, the 
Brehon Laws, and the Mohammedan law among the antiquities, and research 
among modern systems extending from Japan to Mexico and Chili.” The 
book is divided into four parts: I— Suretyship in Legal History in the East; 
II— In the West; III—In Britain and Ireland; IV— The Part of Equity 
in the Development of Suretyship. 

The author’s breadth of vocabulary and precision of thought enable him 
frequently to let a single word suffice where another ~riter might make use 
of a more general term followed by a qualifying or explanatory clause. At 
times this is carried almost to a fault. His researches, even “ at the ends of 
the Earth,” uncovered a wealth of source material, as shown by his bibliog- 
raphy, although the utter lack of any reference to legal periodicals will hardly 
escape the attention of the American reader. The book gives just a suggestion 
of having been written piecemeal; moreover, matters quite collateral to the 
problem under investigation seem at times to encroach unduly. The critic 


1 For example, the concluding chapter on “ The Bill of Exchange as a Source 
of Suretyship Law” suggests a very interesting field of inquiry which is largely 
crowded out by giving chief attention to the general history of such instruments. 
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is completely disarmed, however, by the concluding sentence: “ The merit, if 
any, of this attempt will be found not so much in what it accomplishes, as in 
what it suggests as awaiting accomplishment, in this, as in other special fields 
of jurisprudence.” Even without this it is quite obvious that the research 
was undertaken in the most painstaking manner, and the result is a scholarly 
contribution to legal literature. 

The volume by Professor Arnold is entitled “ Outlines of Suretyship and 
Guaranty ” and thereby some criticism which might otherwise appear is per- 
haps forestalled. Professor Arnold does not, however, restrict himself rigidly 
to the scope suggested. In the chapter on “ The Statute of Limitations,” for 
example, he undertakes a careful analysis of the field together with a con- 
structive consideration of the principles involved, and while this chapter does 
not maintain to the end the high plane on which it starts, it clearly stands out 
as one of the high spots of the book. It seems a misfortune that the entire 
work was not undertaken in the same way. The effort of the first chapter to 
clarify the meaning of the various terms used in this field is somewhat disap- 
pointing. The author there overlooks or rejects the customary usage which 
attributes to the word “surety ” two different meanings. In one sense it is 
used to apply quite generally in those situations in which one is bound on a 
contract under such circumstances that the liability should in justice and 
equity be paid by another debtor who stands to him in the relation of “ prin- 
cipal.” In another, much narrower sense, it is used to occupy only that por- 
tion of this field in which the surety joins with his principal in the primary 
undertaking. The guarantor is included in the word “ surety ” in the larger, 
but not in the narrower, meaning. But while this usage is ignored in the 
defining chapter, the word “ surety ” is to be found in the book time and again, 
first in one sense and then in the other. 

Furthermore, there is to be found in these pages a careless desecration of 
the graveyard in which decent interment was long since given to “a very 
catchy phrase . . . written down by somebody which was made to read: ‘A 
surety undertakes to pay if the debtor does not. A guarantor undertakes to 
pay if the debtor cannot.’” 2 As has been pointed out this suggestion errs on 
both sides. The surety (used here in the narrow sense) may have in the 
back of his mind the hope of prompt payment by the principal which will 
release him, but his promise is not a conditional one (unless there is also a 
condition in the principal’s promise) ; whereas in the field of guaranty may be 
found both the situation in which the promise is to pay if the principal does 
not and the undertaking to pay if the principal cannot. The former is the 
guaranty of payment and the latter the guaranty of collectibility. Mr. Arnold 
does not ignore entirely the distinction between these two kinds of guaranty 
but he befogs the field by treating the relatively common guaranty of payment 
as something too rare to be entitled to more than an obscure reference. Thus 
the word “ guaranty ” when used in this book without qualification means the - 
guaranty of collectibility only.* This “ peculiar definition” of guaranty for 
which there is “no propriety in popular usage or in ordinary legal usage ” ¢ 
may prove very misleading. 

Reference to a few specific matters, however, must not receive undue 
emphasis. For after all this book has much to commend it. The selection of 


2 STEARNS, SURETYSHIP (3d ed. 1922) 6, n.9. See also 2 WiLListon, CONTRACTS 
(1920) § 1211, n.7. 
8 Cf. §§ 20, 21, with § 23. 
4 2 Witiston, Contracts § 1211. 
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cases seems peculiarly fortunate. Without attempting to compete with the 
digests in the way of exhaustive citations, he has included the bulk of 
the great landmarks and lesser guideposts of suretyship, and has covered the 
general field in a fairly satisfactory way. Moreover the references to articles 
and notes in the legal periodicals, though not entirely complete, are quite 
liberal. If the yardstick of measurement is to be the other books in the same 
field, this volume is entitled to a high rating. 
M. PeRKIns. 


University of Iowa Law School. 


Let Freepom Rinc. By Arthur Garfield Hays. New York: Boni and 
Liveright. 1928. pp. 341. 

A writer on the recent history of freedom of speech has much difficulty in 
finding the material which he desires. The statutes and the reports of deci- 
sions contain only part of the story. In addition to this he must usually search 
for accounts of the actual events and the proceedings in local courts, which 
can ordinarily not be found except in the daily press and weekly periodicals. 
Fortunately Mr. Hays has supplied future investigators with an abundance of 
such raw material. His book does not profess to be a systematic treatise. It 
is an account of several important cases by the counsel for one side. Under 
such circumstances a rigid impartiality is not to be expected, but the author 
gives us a vivid story of the background and daily incidents of the judicial 
proceedings. He furnishes a helpful picture of law in action. 

After summarizing recent encroachments on liberty in the preface, Mr. Hays 
devotes a chapter to each of six cases: the Scopes prosecution under the 
Tennessee Anti-evolution Law; the contests over union meetings in Vintondale, 
Pennsylvania; the trial for murder in Detroit of a negro, Sweet, who had 
bought a house in a neighborhood inhabited by whites and established the 
defense that the inmates of the house fired from the windows under appre- 
hension of an attack by a mob; the attempt to establish in the New York 
courts that “ The Captive ” was not an obscene play; and the Sacco-Vanzetti 
case in Massachusetts. 

The book brings out forcibly the important fact that several rights embodied 
in our state constitutions often become useless from the lack of a quick and 
effective remedy for their enforcement. For example, the right of assembly 
can easily be nullified through unlawful arrests by the police, which cannot 
be tested in the courts until the season for a meeting has long gone by. It is 
true that at Vintondale the prompt and energetic action of Mr. Hays made a 
meeting possible before the strike ended, but few lawyers would be as 
resourceful as he in a similar situation. 

This absence of an effective remedy is well brought out in his discussion of 
“ Freedom of the Stage.” Under a recent New York statute? after a convic- 
tion of any person who participates in an obscene play as manager, actor, 

including the owner of the theatre, the licensing authority shall have power 
to revoke the license of the theatre and to refuse to issue a new license for a 
period not exceeding one year. Mr. Hays argues that the padlocking power, 
which is extensively used for places where liquor is illegally sold, should not 


1 New York Laws 1927, c. 690. 
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be thus extended to theatres, since anyone knows whether a beverage is or is 
not intoxicating, but on the contrary, the test of obscenity is so vague that the 
owner or producer of a theatre cannot ascertain whether the law is violated 
until the end of the judicial proceedings respecting a particular play. The 
consequences of an adverse decision are so serious, namely, the entire loss of 
a theatrical season, that no owner or producer dares to run the risk. The 
hint of a prosecution is sufficient to make him withdraw the play. The actual 
control over the drama in New York City is thus placed in the hands of the 
district attorney and the police. 

When “The Captive” came under the ban of these literary censors, the 
original producer stopped the play and the pending prosecution of the actors 
and the staff was discontinued before the court could pass on the obscenity 
of the play. An attempt by Liveright, who bought the production rights, to 
have the stage manager prosecuted as a test case was prevented by the district 
attorney’s office, which dismissed the case against this manager. Liveright 
then acquired a lease of another theatre which was to be subject to cancella- 
tion if the play violated the law or any court so found. The theatre company, 
on receiving notice from the district attorney that the play was obscene, 
refused to permit performances. It was impossible to bring the question 
before the criminal courts again without having such performances. However, 
the author, as Liveright’s counsel, attempted to raise the issue by equity pro- 
ceedings for an injunction against the police and the theatre company. A 
preliminary mandatory injunction against the theatre company for specific 
performance of the lease was refused? on the ground that relief was unprec- 
edented and would convert the civil courts into censors of the drama. 
Judicial review of the district attorney’s position on the question of obscenity 
was thus impossible. The subsequent enactment of the padlocking law de- 
scribed in the preceding paragraph renders it even more difficult to obtain a 
test case as to a drama. 

The book paints a depressing picture of the prospects of freedom in this 
country. One encouraging event has occurred since its publication. The con- 
viction of Roger Baldwin and others for a peaceful meeting in Paterson, New 
Jersey, described by the author,? has been reversed by the Court of Errors 
and Appeals.* 

ZECHARIAH CHAFEE, JR. 

Harvard Law School. 


2 Liveright v. Waldorf Theatres Corp., 220 App. Div. 182, 221 N. Y. Supp. 
a sees) See also Liveright v. Banton, 220 App. Div. 836, 222 N. Y. Supp. 
1927). 
Havelock Ellis had a similar experience after publishing a careful study of 
a sexual problem. He was ready to face a prosecution in order to test its obscenity, 
but the authorities, instead of proceeding against Ellis, prosecuted a young man who 
had sold three copies of the book. “It was intimated to the accused that, should 
he plead guilty, he would merely be bound over to come up for judgment if called 
upon. He took the hint; and Ellis’s book was incidentally condemned as obscene 
without any public argument and without the opportunity being given to the au- 
thor to appear in the witness box. In this crisis Ellis behaved with great dignity. 
He promptly withdrew the book so as not to avail himself ‘ of the enormous ad- 
vertisement spontaneously offered by the police.” London Times Literary Sup- 
Oct. 4, 1928, at 699, reviewing Peterson, Havetock Exuis (1928). 
. 147. 
* State v. Butterworth, 142 Atl. 57 (N. J. 1928), rev’g 139 Atl. 161 (N. J. 1927). 
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Evéments v’INTRODUCTION GENERALE A L’ETUDE DES SCIENCES JURIDIQUES. 
II—Le systéme juridique d’Angleterre. Tome premier: le systéme 
traditionnel. By Henri Lévy-Ullmann. Paris: Recueil Sirey. 1928. 
PP. 574- 


Part I of this important series of studies (La définition du droit) has al- 
ready seen two editions in France and one in Spain. The present volume 
deserves the same success, for it is a remarkably full and accurate exposition 
of the history of the common law system. The work consists of the following 
parts. First, a history of the notion of common law and custom, of the 
courts and their part in the development of judicial common law, and of the 
organization of the legal profession, its year books, reports, and books of 
authority, and concluding with the relation of the common law to civil law. 
In considering this relation, the author treats of three receptions: in the days 
of Glanvill and Bracton, in the sixteenth century, and finally in the eighteenth 
century when the law merchant was received into the common law. The sec- 
ond part is concerned with statute law and the rise of parliamentary suprem- 
acy, while the third deals with the rise and progress of equity, and its place 
in the present system. The second volume (L’Aménagement actuel du sys- 
téme traditionnel et la Théorie contemporaire) is announced as almost ready. 

Common lawyers will read with great interest this discussion of their sys- 
_ tem by a foreigner addressing a foreign audience, and with all the more 
profit since the author is deeply learned in English historical literature, and 
has caught to a remarkable degree the spirit of our institutions. Students of 
legal history will find in it an admirable companion volume to the classical 
work of Professor Jenks. 

It is impossible to say much about English legal history without touching 
upon numerous controversial topics, and Professor Lévy-Ullmann’s remarks 
at such points are always interesting, even where we cannot altogether agree 
with him. In common with most English historians, the author rejects 
Adams’ attractive theory as to the origin of the court of common pleas; 
similarly he follows Bolland in the matter of Year Book origins rather than 
Winfield. In a long and thorough treatment of statute law, he properly re- 
‘marks on the curious fact that although parliamentary sovereignty is a strik- 
ing feature of the common law system, yet there has been an almost complete 
neglect of the history of legislative forms and methods in England. In deal- 
ing with the events of the early seventeenth century the author ascribes to 
Coke and his followers the deliberate intention of securing the sovereignty of 
parliament. Their policy certainly had this result, but Coke and many promi- 
nent common lawyers shrank from this implication. In dealing with Parlia- 
ment as a court, the author accepts the modern views of MclIlwain and 
Pollard. 

At numerous points the author suggests comparisons with the legal history 
of other nations —a striking example among many is the remark that at the 
very moment when Lord Holt began the reception of law merchant into the 
common law, the exact reverse was carried out in France by Colbert, whose 
commercial code definitely separated commercial law from common law. 

The Preface concludes with an eloquent declaration of the faith which has 
prompted the work. It is with thoughts of the world-organization now in 
progress that Professor Lévy-Ullmann has undertaken the task of introducing 
continental readers to the spirit of the common law: “ cette synthése mon- 
diale sera Vceuvre commune des lawyers et des civilians. Elle resultera d’une 
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combinaison heureuse — instinctive ou consciente —du systéme anglo-saxon 
et du systéme continental.” To this high purpose the author has brought keen 
sympathy and deep learning which will surely further his ideal vers le droit 
mondial. 


TuHeoporeE F. T. PLUCKNETT. 
Harvard Law School. 


THE HisToRIANS oF ANGLO-AMERICAN Law. By William Searle Holdsworth. 

New York: Columbia University Press. 1928. pp. 175. 
Some Lessons FROM OUR LecAL History. By William Searle Holdsworth. 
New York: The Macmillan Company. 1928. pp. viii, 196. 


These two series of lectures, the first on the James S. Carpentier founda- 
tion at Columbia University, the second on the Julius Rosenwald foundation 
at Northwestern University, are the result of Professor Holdsworth’s visit to 
the United States in 1927. To one who has not the time to read the larger 
volumes of the author’s great History of English Law, the first series offers 
an attractive and valuable short account of some of the great historians of our 
law from the reign of Elizabeth to the present day. To most readers the 
chapters on Professor Holdsworth’s own great contemporaries, Professor 
Dicey, Sir Paul Vinogradoff, and Sir Frederic Pollock, are likely to prove 
among the most interesting; and not the least, the final chapter in which one 
great legal historian pays his generous tribute to the greatest of these — “ As 
a legal historian, English law from before the time of legal memory has never 
known his like.” No one who knows the work of Maitland will question its 
truth. It is strange that the two men never met. 

The second series includes three lectures on the importance of legal history, 
the common law’s contribution to political theory and the rule of law, fol- 
lowed by the address given at the dedication of the new law buildings at 
Northwestern University. In the second of these lectures an account is 
given of the history of the writ of habeas corpus and of trial by jury; in the 
third the discussion mostly centers upon the contribution of English lawyers 
to the theory of sovereignty — the most valuable, the most detailed, and the 
only debatable part of the book. The author cites the criticism of Hobbes’ 
theory of sovereignty by Lord Hale which he himself has made available in 
the fifth volume of his History of English Law, and intimates that Lord Hale 
misunderstood Hobbes. But Lord Hale did not misunderstand so much as 
disagree, in which, some may suspect, he shows his superiority to many mod- 
ern theorists, not excluding Professor Holdsworth himself. We sometimes 
value highly some things with which we are unable wholly to agree. This 
chapter is one of these. 


C. H. McItwain. 
Harvard University. 


Court ProcepuRE IN FeperaL Tax Cases. By Hugh C. Bickford. New 
York: Prentice-Hall, Inc. 1928. pp. xxxviii, 440. 


The title of this book is accurately descriptive. Its text has been painstak- 
ingly compounded from statutes, decisions, and rules of court, with consid- 
erable intermixture of information and suggestions attributable to the author’s 
first-hand experience in the procedure which he discusses. The appendix in- 
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cludes a number of forms. This summary at once indicates that the volume 
should be compared with Holmes and Brewster’s Federal Tax Appeals, pub- 
lished in 1927. For convenient brevity, the earlier book will be referred to 
herein as Holmes, the later one as Bickford, 

Both Holmes and Bickford bear eloquent and, one suspects, plaintive evi- 
dence to the unsettled nature of procedure affecting federal tax cases during 
the last few years. After going to press, Holmes had to rewrite the entire 
chapter on the Court of Claims, because new rules were released February 1, 
1927. Bickford managed at the eleventh hour to insert comment upon the 
“Writs of Error Act,” which so ruffled the feathers of bench and bar when 
it was approved January 31, 1928; 1 even then, he published too early to cover 
the subsequent related act of April 26, 1928.2, And of course the two books 
have been put out of date to some extent by the Revenue Act of 1928. Ab- 
solute stability in tax procedure is scarcely to be hoped for or even, perhaps, 
desired, but the somewhat seismic disturbances since 1924 have made the lot 
of the textbook author more than ordinarily precarious. 

As between Holmes and Bickford, the former is a much larger and dis- 
tinctly more comprehensive volume. It covers procedure before the Bureau 
of Internal Revenue, which Bickford scarcely touches, and goes into greater 
detail on the Board of Tax Appeals. Its discussion of general principles of 
judicial procedure and evidence is rather more workmanlike. If a choice had 
to be made between the books, the present reviewer would take the older one. 
But Bickford has distinct value by reason of different approach and emphasis, 
leading to his inclusion or expansion of different material. As the tax lawyer 
when book buying is not bound by the rules of the Beggars’ Opera, this seems 
a case in which he may well consider the advisability of acquiring both “ dear 


charmers.” 
J. M. Macurre. 


Harvard Law School. 


REAL Estate TITLES AND CONVEYANCING. By Nelson L. North and DeWitt 
Van Buren. New York: Prentice-Hall, Inc. 1927. pp. x, 710. 

PRINCIPLES OF REAL Estate Law. By Nathan William MacChesney. Land 
Economics Series. Edited by Richard T. Ely. New York: The Mac- 


millan Company. 1927. pp. xlix, 891. 


Messrs. North and Van Buren’s book is an up to date manual on real 
estate transfers written from the point of view of the title and abstract 
company. The first three chapters of about fifty pages deal with the history 
of land law and with rights and interests in land. Thereafter the main body 
of the book deals with land descriptions, surveys, methods of transfers, ex- 
positions of recording systems, abstracts, and insurance. The final chapters 
cover escrows, real estate contract law suits, and illustrations of sale, ex- 
change and mortgage loans. A very valuable schedule of all sorts of forms 
suitable to many states is comprised in the appendix. No cases are cited and 
there is little discussion of principle. Yet the book is as clearly, and, it seems, 
on a first reading, as accurately written as the real estate lawyer can expect 


1 Public No. 10, 7oth Cong., S. r801; see (1928) 41 Harv. L. REv. 673. 
2 Public No. 322, 7oth Cong., H. R. 12441. 
8 Public No. 562, 7oth Cong., approved May 29, 1928, H. R. 1. 
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in such a complicated subject. Chapters XIII and XIV show the point of 
view of the title insurance company. 

Mr. MacChesney’s book is an elaborate manual addressed to the real estate 
broker or bank officer interested in the lending of money on real estate. Very 
few cases are cited and the book is not based on historical research, but is in- 
tended, for the man working in the field. There is a detailed discussion of 
legal forms in actual use with a thorough discussion of the law relating to 
them. Deeds, leases, mortgages, trust deeds, cooperative apartment plans, 
agency and land contracts, with forms for each and suggestions for varying 
situations, are thoroughly dealt with. Opinions, taxation, and law relating to 
brokers conclude the volume. The special value of the book is, of course, its 
practical side. Based upon the experience of men on the firing line, the ob- 
servations and suggestions of the kind not generally found in books are espe- 
cially helpful. These are detailed and frequent. Chapter XII, “ Evidences 
and Opinions of Title,” is a good illustration of this. Those interested in the 
history and legal status of the term “realtor” will find a short chapter 
thereon. 

JosEPH WARREN. 
Harvard Law School. 


Wuite & Tupor’s Leapinc CAsEs IN Equity. By E. P. Hewitt and J. B. 
Richardson. Ninth Edition. London: Sweet & Maxwell, Ltd. 1928. 
Two volumes. pp. cxiii, 788; cxliii, 1072. 


“White and Tudor” has been the guide in Equity to several generations 
of lawyers in England, and in all the countries in which the law of England 
is the base upon which the local law is founded. The first edition ap- 
peared in 1849; and each of the succeeding editions was an improvement 
on its predecessor. It received American recognition in an early American 
edition. The increase in bulk was not inconsiderable, the work growing from 
760 and 993 pages in 1858 to 921 and 1059 pages in 1912. The present edi- 
tion has a diminution in foliage to 740 and 966 pages. This diminution is not 
due to the omission of any matter of importance, but to the elimination of 
unnecessary verbiage and illustrations. ‘“ And so” does not appear so often; 
this is a distinct improvement. Some little of the omitted matter is of what 
has become useless or worse in England by reason of legislation. It is no 
more possible to give even an outline of the contents of this work than it 
would be of a digest; it is a digest with reasoned annotations. Most of these 
annotations have stood the test of many years in the courts, and those which 
are new seem to be of equally high standard. 

RENWICK RIDDELL. 
Osgoode Hall, Toronto. 
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New York: G. P. Putnam’s Sons. 

FEDERAL APPELLATE JURISDICTION AND Procepure. By Elijah Zoline. Re- 


vised by Alexander Holtzoff. New York: Clark, Boardman Co., Ltd. 

JuptctaAL INTERPRETATION OF INTERNATIONAL LAW IN THE UNITED STATES. 

By Charles Pergler. New York: The Macmillan Co. A 

LANCE OF Justice, THE. By John MacArthur Maguire. Cambridge: Harvard 

University Press. Te 
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